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PRELIMINARY STATEMENT 


James V. Napoli, Sr. respectfully submits this Supple- 
mental Brief to bring to the Court's attention the decision of 
the District of Columbia Circuit in United States v. Ford, 

F.2d ss (DTC. Cir. Dkt Nos. 76-1467, 1468 and 1501, dec'd Feb. 
11, 1977) (a copy of slip opinion is reproduced in appendix here- 
to). If this Court follows Ford, the conviction of each of the 
appellants who was the subject of electronic surveillance must 

be reversed with instructions to suppress the fruits of such 
Surveillance. In our continuing effort to avoid duplicative 
stein’, counsel for all of the appellants have authorized us 


to state that they join in this Supplemental Brief. 


ARGUMENT 


THE UNANIMOUS OPINION IN FORD 
REQUIRES SUPPRESSION UNDER THE 
FACTS AT BAR 


The operative facts in Ford were less compelling for 
Suppression than those at bar. There the government had obtained 
an order authorizing surreptitious entries. The order was success- 
fully attacked as facially over! road, because it authorized an 
unlimited number of entires "for the purpose of installing, main- 
taining and removing" the bugs, effectively placing discretion 
for such entries in the investigators. Slip Op. p.7 Here there 
was absolutely no valid court authorization to break and enter 


and thus not even a semblance of court control. In Ford the 


‘ 


record established that before each entry the prosecutor confer- 
red with, and Sitained express permission from the issuing judge. 
Both Judge Gesell and the Court of Appeals rejected these unre- 
corded and unsworn showings as contrary to the Fourth Amendment's 
specific command. Here, at best for the government, there was 

a brief informal discussion between Judge Bartels and the Special 
Attorney at the time HiWay I was issued, in which Judge Bartels 
merely inquired how installation was to be made. Judge Mishirr 
could at most conclude from this that there was “implicit consent” 
to the first entry to install the bugs. (A135) (emphasis added). 
The government never went back to the cour: for permission to 
move, recharge or remove the devices in the HiWay Lounge, except 
for the procurement of the May 2 Order from Judge Judd predicated 
upon informal, unsworn and unrecorded "statements" of the Special 
Attorney (See Brief of Napoli, Sr. pp. 5-6, 36-43). Moreover, 
there was absolutely no attempt by the government to secure court 
approvel for the entries into Apartment 309 (See Brief for Mascitti 
pp. 9-10, 22-24). Thus, there was no basis whatever to find prior 
explicit judicial consent to each of the numerous admitted break- 


q 
ins We the HiWay or Apartment 309 as required by Ford. 


The most salient aspects of the unanimous Ford opinion, 
which was five months in gestation, are as follows: 


1."We conclude, after analysis of the underlying 
policy considerations and well established prece- 
dents, that surreptitious physical invasion of a 
home or protected business premises, when under- 
taken by police agents for the rurpose of instal- 
ling, maintaining, or removing electronic eaves- 
dropping devices, is, absent a valid consent or 
sufficiently particularized judicial authoriza- 
tion to enter, a violation of the Fourth Amend- 
ment. Thus the surreptitious entry provision in 


—o- 


tees: 


the warrant....was a necessary precondition to 
the Government's unconsented entries...and the 
failure adequately to limit the authorization to 
enter was a fatal defect." (Slip. Op. pp. 16-19) 
(footnote omitted). 


A fortiori, the absence of any entry order here requires suppres- 
sion of the fruits of HiWay I, II and III, as well as all Apartment 
309 interceptions, since each, whether by bug or wiretap, was depen- 
dent upon interceptions obtained through the unconsented, unauchor- 
ized, surreptitious entry to install the bug in the order referred 


to as 3091. 


2. "The Government....arques,...citing Berger 

vy. New York,...and Katz v. United States,.. - 

that with the advent of constitutional pro- 

tection for conversational privacy physical 

entries incident to electronic surveillance ae 
‘no longer require prior judicial approval. : 
To put it mildly, we cannot agree." (Slip 

Op. p. 23, for court's supporting analysis 

see pp. 23-272). 


3."Surreptitious entries of the type author- 
ized here are undoubtedly invasions of privacy. 
They may entail inspection of the premises while 
police search for suitable places to install or 
relocate the necessary devices or while person- 
-nel charged with maintenance or removal search 
for devices previously installed. Such entries 
wili often bring government officers within 
plain view of personal papers and effects.... 
Contrary to the Government's contention, the 
Fourth Amendment's protections against physical 
trespass do not disappear simply because a 
probable cause showing has been made, and. 
Statutory authorization received, for gathering 
oral evidence. Quite the contrary, the least 
intrusive means rationale implicit in katz ¢ 
and Keith requires that, whwre possible, such 
evidence should be gathered without entering 
private premises and that where entry is re- 
quired the judicial authorization therefor 
should circumscribe that entry to the need 
Shown." (Slip Op. pp. 26-2: ). 


4. The court noted that the government made “no conten- 


tion...that any...existing" exemption from the warrant requirement 


ae 


"is applicable". Id. at 35. The court declined to create a new 


exemption. (See analysis, Slip Op. pp. 27-43). It concluded: 


“When police seek to invade, surreptitiously 
and without consent, a protected premises to 
install, ma#fitain, or remove electronic sur- 
veillance devices, prior judicial authoriza- . 
tion in the form of a valid warrant author- 
izing that invasion must be obtained. 58" 

(Slip. Op. 42-43). 


In the footnote the court recognized that 
"Surreptitious entry....in addition to being 
a naked invasicn of privacy in its most offensive ‘ 
form, is also frought with physical -- even : 
mortal -- danger....{Noting the possibility of 
a shoot out (see Brief of Napoli, Sr. p. 23) 
the court stated] Certainly a judge, in auther- 
izing surreptitious entry, should consider ths 
dang>*r and specify in the warrant to what ex- 
tent, if at all, the surreptitious entrants may 
be armed." (Slip Op. 43). 
5. The court held that all statutorily "aggrieved per- 
sons", had standing to challenge the physical intrusions. (Slip 
Op. pp. 66-67) An "aggrieved person" is defined by §2510(11) as 
"a party to any intercepted wire or oral communications or a person 
against whom the interception was directed". This holding rejects 
completely Judge Mishler's view that one had to nave a possessory 
interest in the premises or be present at the time of the forced 
‘entry to have standing to challenge on these grounds. (A 128-29). 
Under Ford and the plain language of §2518(10)(a), al] of the 
appellants who were either overheard or the targets of the investi- 


gation have standing to challenge the physical intrusions.* Under 


the definition of "aggrieved person," Napoli, Sr. has standing to 


* Napoli, Sr. has already been held to have standing to attack 
the HiWay entries. (A130). 


attack the interceptions in bpectunet 309. The government admit- 
ted that he was the target of their entire investigation. (E.g. 

A244) Thus, he was clearly “a person against whom the intercep- 

tion was directed." §2510(11). 

6. Finally, the court rejected the government's 
contention that suppression was not the appropriate remedy. It 
held that the warrant's overbreadth rendered it "insufficient 
on ite face* in violation of 18 U.S.C. §2510(a)(ii) and that the 
communications "were unlawfully intercepted" in violation of 


§2510(a)(i), both requiring suppression. (Sito Up. pp. 35-66). 


The court left open the question of whether surrepti- 
tious entry could ever be constitutionally authorized. (Slip 
Op. 54). It will be recalled that four judges dissented on this 
ground in United States v. Agrusa. 541 F.2d 690, 702-04 (8th 


Cir. 1976) (cert. pending). 


Only one other point need be mentioned. In footnote 
47, as continued on page 34 of the Slio Opinion, the court refers 
to Judge Mishler's decision. The Ford opinion observed that the 
government's return to the District Court for an order specifi- 
cally authorizing the recharging of the batteries (the "May 2 
Order"), "issued on probable cause," "Supports the conclusion 
we reach." From this the government will likely argue that 
the May 2 Order was valid under Ford. Such a conclusion is 


completely unwarranted. 


What the Ford court was saying is that by going to court 


and obtaining a specific narrow order,. authorizing one entry for 


the limited purpose of recharging the bugs, the government effect- 


ively conceded both the necessity for such an authorization and the 


feasibility of proceeding in that manner. As shown in our main 
brief (pp. 36-43) the May 2 Order was invalid, because, inter 
alia, it was unsupported by any sworn and recorded statement. 
It is possible to misread Judge Mishler's opinion as stating 
that there was such a showing from his use of the word "repre- 
sentation" in the following portion of his opinion: 

"Pursuant to Barlow's representations and 

the HiWay I order signed by Judge Bartels, 

Judge Judd issued an authorization accom- 

modating the government's request." (A136) 

(emphasis added). 
However, the entire Ford decision is premised upon the court's 
view that if physical intrusion is to be authorized, the 
authorization must be supported by a prior sworn and recorded 
showing of both probable cause and need for the particular type 
of physical intrusion sought: 

"Furthermore, in this case the Assistant 

United States Attorney not only had suffi- 

cient time, but did contact the authorizing 

judge prior to the second entry. He did 

not, however, seek a r2w warrant issued on 


probable cause, supported by oath or affirma- 
tion." (Siip Op. p. 39, fn 55). 


CONCLUSION 


The judgment of conviction should be reversed and the 
case remanded with instructions to suppress the fruits of all 


———* surveillance and dismiss the third substantive count 


ill 


as insufficient.* Should the count not be dismissed, appellant 


should be granted a severance. 
Respectfully submitted, 


Max Wild 

Attorney for Appellant 

James V. Napoli, Sr. 

645 Fifth Avenue 

New York, N.Y. 10022 r 
(212) 759-2700 


Rubin Baum Levin 
Constant & Friedman 
Of Counsel 


*¥In the conclusion to our main brief we forgot to ask formally 

for dismissal of the third substantive count, which we argued 

was insufficient. We also neglected to cite the recent decision 

in United States v. Morrison, 531 F.2d 1089, 1093-94 (lst Cir), 
cert. denied., WS. , 50 L.B@. 24 103 (1976). In Morrison 
the §1955 indictment was attacked as insufficient only because 

it failed to cite the underlying state law allegedly violated 

by the gambling activity. The indictment was held sufficient 
‘because, in addition to tracking the statutory language of §1955, 
it stated that the illegal gambling business was the acceptance 

of bets "upon a parimutuel number pool". The substantive count 

at bar in no way identified the type of gambling activity that 

the grand jury aliegedly found appellant to be involved in. As 

we have shown the citation of the entire New York anti-gambling 
Statute and the tracking of section 1955 in no way informed appel- 
lant of the charges. (Brief of Napoli, Sr. pp. 57-59). Nor does 
it give him grounds to plead double jeopardy. Indeed, appellant 
has since been indicted by New York State and charged with con- 
spiratorial and substantive violation of the state law outlawing 
policy operations. Indictment No. 106/77 filed Supreme Court, 
Kings County. These charges fall within the period covered in / 


the conspiracy count in the instant indictment, which we also 
attacked as sufficient. 


_ Notice: This opinion is subject to formal revision before publication 

in the Fderai Reporter or U.S. App. D.C. Reports. Users are requested 
to notify the Clerk of any formal errors in order that corrections may be 
made before the bound volumes go to press. 
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E. Smith in No. 76-1503. 


Before BAZELON, Chief Judge, and WRIGHT and RoBIN- 
SON, Circuit Judges. 


Opinion for the court filed by Circuit Judge Wricur. 


WRIGHT, Cirevit Judge: The District Court for the 
District of Columbia erinted motions to suppress certain 
evi’ nee gathered by clectronic surveillance of appe!lees’ 
conversations. On this appeal by the Government ' from 
that ruling the facts are not in dispute. 


From early 1875 members of the Narcotics Branch of 
the Metropolivzn Police Department suspected that the 
Meljerveen Lid. Shoe Circus, a shoe store in Northwest 
Washington, D.C., was the locus of narcotics distribution 
activity. Over a period of months these suspicions were 
corroborated by information received through intermittent 
physical surveillance of the store and from informants, 
some of whom made controlled purchases of narcotics 
there.? The police concluded that the narcotics operation 


1The Government predicates jurisdiction on 18 U.S.C. 
§§$ 2518(10) (b) and 3731 (1970). Since the intercept order 
at issue here and the memorandum and order commanding 
suppression of the seized evidence, United States v. Ford, 414 
F.Supp. 879 (D. D.C. 1976), both relied on pravisions of the 
District of Columbia Code, and not on Title III of the Omni- 
bus Crime Control and Safe Streets Act of 1968, 18 U.S.C. 
§§ 2510-2520 (1970) (hereinafter Title IIT), § 2518(10) (b) 
does not grant the Government a right of appeal. However, 


~. we treat the appeal as being validly taken under 18 U.S.C. 


§ 3731 and the provision of the D.C. Code which parallels 18 
U.S.C. § 2518 (10) (b}), 23 D.C. Code $ 552 (1973). 

? Affidavit of Detective William S. Vislay (hercinafter Vis- 
lay affidavit) at 11-17, 20, 22-23, 26-26(a), JA 16-22, 25, 27- 
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was extensive, but they were unable to gather sufficient 
information as to the persons involved. Therefore, they 
decided to seck a court order authorizing electronic sur- 
veillance.t Their information indicated that the pro-’ 
prietor of the Shoe Circus and prime suspect, Melvin I. 
Smith, mistakenly believed his telephone was already 
under surveillance, ie., the object of a wiretap order, 
and that, therefore, he would not discuss narcotics ac- 


28, 31-32. The Vislay affidavit is part of the record in Misc. 
No. 75-159, In re Oral luterecpt. Thac record was made part 
of the record on appeal in the instant cases by an order of 
the District Court entered June 10, 1976, JA 182. 


2 Vislay-affidavit at 16, JA 21. People in the neighborhood 
were, it scems, less than eager to cooperate with the police. 
The police sought to discover neither instrumentalities nor 
fruits of crime. They were searching for “mere evidence,” 
but such searches have been found consistent wiih the Fourth 
Amendment since Warden v. Hayden, 387 U.S. 294 (1967), 
so long as they comply with Fourth Amendment standards. 


‘That even non-trespassory interception of oral communi- 
cations is subject to the strictures of the Fourth Amendment 
was conclusively established by Aatz v. United States, 389 
U.S. 347 (1967). Title 111 governs interception of wire and 
oral communicatiers. Section 2516(2) permits states, defined 
to include the District of Columbia, sce § 2510(3), to enact 
statutes governing wiretapping and interception of oral com- 
munications. These statutes must, at a minimum, be as re- 
a{rictive as the federal statute. Sce $$ 2815, 9516(2). ‘The 
provisions of the District cf Columbia Code relating to elec- 
tronic surveillance are contained in 23 D.C. Code $$ 541-556 
(1973). These sections are very similar to and were based 
on thegorresponding sections of Title 11. See H.M. Rep. No. 
91-907; 91st Cong., 2d Sess. 77 (1970); S. Rep. No, 91-558, 
91st Cone., Ist Sess. 18 (1969); 115 Conc. Rec. 19268 
(1969) (summary by Sen. Hruska) ; United States v. Moore, 
513 F.2d 485, 489 n.1 (D.C. Cir. 1975). The similarity of 
the statutes and the common origin of the provisions have 
caused the panics and the court to rely on the legishitive his- 
tory of*Pitte IM and cases interpreting it where relevant, 
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tivity over the telephone.’ The police concluded that 
under the circumstances a wiretap would be fruitless, so 
a decision was made to seck judicial authority to install 
eavesdropping devices——“bugs”—inside the premises.” 

On September 4, 1975 an Assistant United States At- 
torney and a Metropolitan Police Department Narcotics 
Branch detective’ approached a judge of the District 
Court and presented to him a lengthy affidavit of prob- 
able cause and a_ surveillance order prepared for his 
signature. The Assistant United States Attorney in- 
formed the authorizing judge, off the record, that the 
police intended to effect entry into the Shoe Circus by 
means of a bomb-scare ruse.’ After questioning the de- 


tective on the issue of probable cause and instructing 


him as atutory minimization,’ the authorizing judge 
signed iue intercept order submitted by the Assistant 


United States Attorney. 

In accordance with the provisions of the District of 
Columbia Code governing capture of wire and oral com- 
munications, the 20-day *° intercept order called for mini- 


?Vislay affidavit at 22, JA Zi. 

¢ Government br. at 4-5. 

The United States Attorney for the District of Columbia 
had given the approval re juired by 23 D.C. Code § 516 (a). 
The Assistant United States Attorney and the detective ap- 
plied to the authorizing judge. See 23 D.C. Code § 541(7). 

®A covert breaking and entering had been considered and 
rejected because of ‘Watergate overtones.” United States v. 
Ford, supra note 1, 414 T’.Supp. at 881. 

*The questioning was on a transcript and is specifically 
authorized by 23 D.C. Code §$547(b) (18 V.8.C, § 2518 (2)). 
Statutory minimization is governed by 23 D.C. Code § 547 (g) 
(18 U.S.C. § 2518(5)). See note 11 iinsra for a discussion of 
{he meaning of statutory minimization, 


10 See 28 D.C. Code § 547(¢): 
No order entered under this section may aathorize or 
approve the interception of any wire or oral communica- 
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mization and periodic progress reports to the authoriz- 
ing judge.’ Unlike most electronic surveillance orders 
which authorize strictly non-trespessory wiretaps "—this . 
tions for any period longer than ig necessary to achieve 
the objective of the authorization, nor in any event 
longer than th’ ty days. Extensions of an order muy be 
granted, but oniy upon application for an extension made 
in accordance with subsection (a) of this section and 
the court making the findings required by subsection 
(c) of this section. The pericd of extension shall be 
* * © in no event for longer than thirty days. * * * 
Accord, 18 U.S.C. § 2518(9). An extension order Was issued 
by the authorizing judge on September 26, 1975, allowing 
another 20 days of interception. Sec note 03 infra. 


n93 DC. Code § 547 (zg) provides: “Every order and ex- 
tension thereof shall Contain a provision that the authoriza- 
tion to intercep* * * * shall be conducted in 3uch a Way #> 
to minimize or eliminate the interception of communicatior.s 
not otherwise subject to intercey:ion under this subchapter 
¢s ¢” Accord, 18 U.S.C. § 2518(5). The intercept order 
authorized monitoring from 6:00 P.M. to ¢:00 A.M. only, 
although on one day (Sept. 16, 1975) the Government—pur- 
suant to a showing of probable cause——was allowed to extend 
the permissible hours of interception. United States tr. Ford, 
supra note 1, 414 F.Supp. at 881. The breadth of this par- 
ticular authorization is not at issue in this case. The statu- 
tory minimization provision by its own terms deals with 
seizure of conversations, not with invasions of privacy ¢n- 
{aile] by installation, maintenance, or removal of the devices 
which actually seize the oral or wire communications. But 
sce note 23 infra as to the difliculties inherent in minimiza- 
tion when “bugs” are used. 

The authorizing judge may require periodic progress re- 
ports on the status of the surveillance. 23 1.C, Code § 517 (h) 
(18 U.S.C. § 2518(6)). 


2 For example, the Na‘ional Commission for Review of 
Federal and State Laws Reowting to Wiretapping and Vlee- 
tronic Surveillance (hereinatter National Wiretap Conmis- 
sion) received detailed data about some 1 290 electronic sur- 
veillance orders obtained by federal, shite, and local law 
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warrant permitted an undesignated number of “bugs” to 
be placed inside the Shoe Circus “as soon as practic- 
able” Paragraph (d) of the intercept order read: 
(d) Members of the Metropolitan Police Depart- 
ment are hercby authorized to enler and re-enter the. 
Meljerveen Ltd. Shoe Cireus locuted at 4815 Georgia 
Avenue, Northwest, Washington, D.C., ior the pur- 
pose of installing, maintaining and removing the elec- 
tronic eavesdropping devices. Mntry and re-entry 
may be accomplished in any manner, including, but 
not limited to, breaking and entering or other sur- 
reptitious entry, or entry and re-entry by ruse and 
stratagem. 
Intercept order at 8, JA 45 (emphasis added). Acting 
pursuant to this authorization, police posing as a unit 
of the bomb squad appeared at the Shoe Circus on Sep- 


enforcement agencies between 1968 and 1 
26 dealt with trespassory bugging. A: 
noted: 


973. Of these only 
s the Commission 


There are four reasons for the relative disuse of these 
eavesdropping devices: (1) technical problems in the 
transmission of signa's, (2) the difficulty of developing 
probable cause, (3) problems associated with surrepti- 
tious entry, and (4) the feeling that bugs are more 
intrusive tnan telephone taps. 
NATIONAL WIRETAP COMMISSION, ELECTRONIC SURVEILLANCE 
15 (1976) (hereinafter NWC Report). We agree with he 
Wighth Circuit that those rare instances where surreptitious 
entry “bugging” is involved require a bifurcated analysis ip 
which each aspect—trespass and overhearing—is subjected 
to an independent Fourth Amendment analysis. See United 
States v. Agrusa, 5411 F.2d 690, GES (8th Cir. 1976). 


13 See 23: D.C. Code § 547 (2): “Every order and extension 
thereof shall contain a provision that the authorization to 
intercept shall be executed av soon as practicable * * *.” Ac- 
cord, 18 U.S.C. § 2518(5). “Otherwise there is 1 danger that 
the showing of probable cause and the additional informa- 
tion in the application will become stale.” S. Rep. No. 1097, 
90th Cong., 2d Sess. 103 (1968) (hereinafter Senate Report). 


ao 
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tember 5. The store was evacuated and ‘‘ree “bugs” 
were installed, with at least one of the devices being 
placed in an area of the store not open to the general 
public. The operation lasted approximately half an hour. 

It appears that on the following day police assigned 
to monitor conversations taking place inside the Shoe 
Circus discovered that none of the devices was transmit- 
ting. The Assistant United States Attorney was notified, 
and he in turn informed the authorizing judge. Remark- 
ing that there was, in his opinion, little likelihood of 
suecessful re-entry by means of another bomb-scare rus 
the authorizing judge nevertheless ap) arently concurred 
in the Assistant United States Attorney’s plan. No ree- 
od was made of these entirely informal conversations. 
Again using a bomb-seare ruse, police made a second 
Jaylime entry on September 16, 1975 and installed two 
additional devices, one in a non-public area. This time 
the devices did not malfunction, and during the next 
five weeks the police successfully monitored numerous 
narcotics-related conversations. 

There is no indication that any further entries were 
made until October 15, 1975, when, prior to the expira- 
tion of an extension order issued September 26, 19%», 
the police entered without subterfuge to remove the 
listening devices. The intercepted conversations were su- 
sequently presented to the grand jury. On February 6, 
1976 indictments were issued chargine appellees with 
various narcotics-related offenses.” Appellees moved to 

1% Al] appellees are accused of having violated 21 Ui, 
§ 846 (1970) by conspiring to distribute and possessing with 
intent to distribute narcotic drucs. In addition appellee Mel- 
vin E. Smith is charged with two counts, "4 appellees Tames 
L. Smith and Jerome Smith with one count each, of distribu- 
dion of a controlled substance in violation of 21 U.S.C, F "S41 
(a) (1970). Appellee Daniel Ilaile is charged addition ally 
with possession of a narcotic drug in violation of 33 BM OF 
Code § 402 (1978). 
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suppress the electronic surveillance evidence, and a hea! 

ing was held*’ at which the Government vigorously con- 
tended that this essential element of the prosecution's 
‘evidence had been validly seized. Ina memorandum and 


order dated April 23, 1976 the District Court granted: . 


appellees’ motions to suppress. United Stats v. Ford, 
414 F.Supp. 879 (D. D.C. 1975). The instant appeal 
ensued. 

] 


The District Court found that the police hod receivec 
reliable information and had concluded on “substantia 
evidence” that a narcotics business was being operated. 
primarily during night hours, at the Shoe Circus. It 
determined that the authorizing judge had been furnished 


} 
{ 
1 
1 


1593 D.C. Code $551 (b) provides: 

Any aggrieved person in any trial, hearing, or pro- 
ceeding in or before any vourt, department, officer, agen- 
ey, regulatory body, or other authority of the United 
States or the District of Columbia, may move to sup- 
press the contents of any intercepted wire or oral com- 
munication or evidence derived therefrom, on the grounds 
that-— 


(1) the communication was wnlawfully inter- 
cepted; 
(2) the order of authorization cr approval under 
which it was intercepted is insufficient on its face; 
(3) the interception was not made in conformity 
with the order of authorization or approval [.] 
In relevant part this language is identical to that of 18 
U.S.C. § 2518(10) (a). 

Under the rules of the District Court for the District of 
Columbia, a judge who approves a search warrant is never 
assigned responsibility for the resulting judgment. In this 
way no judge examines the validity of his own warrant in 
suppression proceedings. 


VYnited States v. Ford, supra note 1, 414 F.Supp. at 881. 


Sg 
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a detailed showing of probable cause,” and had been kept 
fully informed of police actions taken undev the au- 
thority of the intercept order.'® The court concluded that 
ia enacting Title JII of the Omnibus Crime Control and 
Safe Streets Act of 1968 and the parallel provisions of 
the District of Columbia Code ** Congress intended to 
confer jurisdiction on the courts to authorize covert en- 


try by police for the purpose of installing eavesdropping 
devices.” Thus the District Court ruled by implication 


17 Td. 
12 Td, at 882. 
39 See note 4 supra. 


2 United States v. Ford, supra note 1, 414 F.Supp. at $83. 
The District Court relied on an oblique reference in the legis- 
lative history of Title Ill: 

A wiretap can take up to several days or longer to in- 
stall. Other fcims or devices may fake even once ee 


Senate Report, supra note 18, at 103. The court also noted 
that both the D.C. Code and Title HI allow the intercept 
order to “direct that a comniunication common carrier, land- 
lord, custodian, or other person shall furnish the applicant 
forthwith all information, facilities, or technical assistance 
necessary to accomplish the interception vnob! risceely = +e 
93 1).C. Code § 547 (f), 18 U.S.C. § 2518 (+) (emphasis by 
the District Court, 414 F.Supp. at 883). The National Wire- 
tap Commission found implication of authority for surrepti- 
tious entry eavesdropping in 18 U.S.C. § 2518 (4)’s require- 
ment that the intercept order state “the nature and location 
of the communications facilities as te which, or the place 
where, authority to intercept is eranted.” See NWCG Report, 
supra note 12, at 81 (emphasis added). 23 D.C. Code § 517 
(c) contains substantially the same language. 
Juc ze Mackinnon has noted: 
Our courts regularly authorize and approve wire tap- 
ping, eavesdropping and surreptitious enirics 6% Fh) A 
recent record in this court documents confidential court 
orders which authorize government agents to “Intercept 
wire communications * *# * fand to} install and main- 
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that certain statutory safeguards governing execution of 
search warrants issued for seizure of specified items were 
inapplicable in this case.*' It reasoned, however, that the 


—_——-. 


tain an eleetronic eavesdropping device within the [room 


of a building at a specific address] te intercept [certain. 


specified] oral communications .. . concerning [certain] 
described offenses. Installation * * * may be accom- 
plished by any reasonable means, ine: uding surreptitious 
Qniry or entry by rise = Fe es 


United States v. Barker, 514 F.2d 208, 241-242 (1975) (en 
benc) (dissenting opinion) (emphasis in original). Though 
we need not reach in this case the issue whether covert entry 
mey be authorized by a court order, we note that the statu- 
tory provisions could be read to apply only io the kind of 
devices which are technically trespassory under the doctrine 
of Silverman v. United States, 365 U.S. 505 (1961), but do 
not require covert or surreptitious entry for installation. Cf. 
Irvine v. California, 347 U.S. 128 (1954). Contra, United 
States v. Agrusa, supra note 12: but see tour members of 
the court dissenting from denial of rehearing en bane, 5411 
F.2d at 704. See note 65 infra. 


21 This would seem to be especially true of so-called “knock 
and notice’ statutes. See 18 U.S.C. $3109 (1970); 23 D.C. 
Code §524(a) (1973). See also 23 D.C. Code §$ 522, 923, 
524 (1313). In Berger v. Nei Yorlc 388 U.S: 41, 60 (1967), 
it was suggested that unconsented entry without notice might 
be permitted on a showing of exigent circumstances, and that 
one of the defects of the New York law in question was that it 
did not require such a demonstration prior to issuance of an 
eavesdropping warrant. Both Title III and the D.C. Code 
require the authorizing judge to determine, prior te author- 
izing interception of oral er wire communications, iurat 


normal investigative procedures have or would have been 
tried and have or had failed or reasonably appear or ap- 
peared to be unlikely to succeed if tricd or to be too dan- 
gerous[.] 


23 D.C. Code §$ 517(c) (8), 18 U.S.C. 7§ 2518(8) (c). - Thus 
under the statutes the applicant for an intercept order must 
demonstrate a need to avoid notice prior te initiation of the 
electronic surveillance. If would seem that in light of Berger 
and the other cases which establish trespassory entry to 
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total absence of statutory limitations or restrictions on 
entry of private premises to install “bugs,” * combined 
with the continuous and undiseriminaiing nature of 
the scizure,** placed an “extraordinarily heavy bur-. 


install, maintain, or remove “bugs” as within the Fourth 

Amendment’s protections, seé text at pp. 14-27 infra, exi- 

gency in terms of impracticability of alter: alive means, would 

have to be shown equally for trespsssory entries without no- 

tice as for incursions on conversational privacy. See United 
States v. Agrisa, supra note 12, 541 F.2d 690. 

22 The National Wiretap Commission found that: 

Title I1I contains no provisions which specifically reg- 

ulate the method by which bugs are to be installed. * * * 

In some jurisdictions {under parallel state laws! sur- 

reptitious entry is authorized by a court order. In oth- 

er areas, however, police officials hate indicated a reluc- 

{ance to apply for 4 Title iJI order to use bugs because 

of the statute’s failure to establish guidelines and pro- 


cedures. 

NWC Report, supra note 12, at &3 (footnotes omitted). For 
example, the New York Code of Criminal Procedure requires 
an eavesdropping warrant to contain “[a]n express authori- 
gation to make secret entry upon a private place or premises 
to insjall an eavesdropping device, if such entry is necessary 
to execute the warrant.” Section 700.80.8 (MeKinney, 1973) 
(emphasis added). The D.C. Code, like Title llJ, has no 
parallel or similar provision. 

23 Unlike telephone taps, bugs indiscriminately pick up 
all the sounds in the room or place under surveillance: 
radio and television brondeasts, air conditioners, squeak- 
ing car springs, simultancous conversations among Scv- 
eral people, including - cecent background conversations, 
and so forth. In this welter of random noises the single 
incriminating conversation often is buried. Bugs, in oth- 
er words, may “seize” too much for either clear recep- 
tion or effective minimization. Although law enforce- 
ment witnesses before the Commission recognized these 
problems, there was no evidence that any law enforee- 
ment agency had not used a buy because of the difficulty 
of minimization. 

NWC Report, supra note 12, at 15. 


} 
| 
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den” ** on the authorizing judge to tailor his order nar- 
rowly and thereby minimize the scope of the total in- 
trusion. 


According to the District Court, the order in question 
failed to meet these criteria. Since no formal record 
of any of the discussions between the Assistant United 
States Attorney and the authorizing judge had been 
made, the intercept order had to stand or fall on its 
own terms,’® which were impermissibly overbroad. The 
court discussed the authorization necessary in this tyne 
of case: 


* 


A warrant must be specific. Where more 
than one entry is involved each intrusion must be 
treated formally and approved in advance so that 
the. judge or magistrate can supervise when and 
how the entry is to be accomplished. s * * The ae 
thorization given in this instance did not limit the 
number of entries nor did it specify either the gen- 
eral time or manner‘of entry. Thus the authority 
given was far too sweeping. 

United States v. Ford, supra, 414 F.Supp. at 884. The 
court held that because the authorization was invalid the 
District of Columbia Code mandated suppression of the 
evidence obtained by the electronic surveillance. 


2 United States v. Ford, supra note 1, 414 F.Supp. at 883. 
Constitutionally sufficient eavesdrops, if possible, must be un- 
dertaken with “adequate judicial supervision or protective 
procedures.” Ber er v. New York, supra note 21, 388 U.S. at 
60. 


2s The Fourth Amendment requires that “no Warrants shall 
issue, but upon probable cause, supported by Oath or affirma- 
tion.’ The only information supported by oath or affirma- 
tion was that contained in the aflidavits filed with the inter- 
cept order application and that provided by the authorizing 
judge’s interrogation of Detcetive Vislay, on a transcript. 
For a more detailed discussion of this point see note 61 infra. 
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The Fourth Amendment states: 


The right of the people te be secure in their per- 
sons, houses, papers, and effects, against unreason 
able searches and seizures, shall rot be violated, and 
no' Warrants shall issue, but upon probable cause, 
supported by Gath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to We seized. 

The present case implicates two distinct aspects” of the 
Fourth Amendment: unconsented physical entry into pri- 
vate premises * and recording of oral statements.” We 
deal primarily with the first aspect. The Government's 
initial contention is that surreptitious entry into private 
premises, for the limited purpose of installing, maintain- 
ing, or yemoving bugging equipment. is not independ- 
ently within the Fourth Amendment's protections, and 
that an entry provision is “not required by either the 
Supreme Court or Congress to be part of the order.” 
Government br. at g. Therefore, it is argued, the sur- 
reptitious entry provision, whether or not overbroad, con- 


- stituted surplusage and should have been irrelevant to 


any judicial scrutiny of the intercept order. 


26 United Siatcs v. Agrusa, supra note 12, 541 F.2d at 696. 
As Mr. Justice Powell neted in United States ?. United States 
District Court, 407 U.S. 297, 318 (1972) (hereinafter Keith): 

Though physical entry of the home is the chic? evi! against 
which the wording of the Fourth Amendment is di- 
rected, its broader spirit now shields private speech from 
unreasonable surveillance. * * . 

27 It is “the diserction to invade private property which we 
have consistently circumscribed by a requirement {rat a dis- 
interested party warrant the need to search.” Camara v. 
Municipal Court, 8°7 U.S. 523, 532 533. (1967). 


23 Sce Katz v. United States, supra note 4, 389 U.S. 347. 
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In cases involving physical intrusions into private 
premises the Supreme Court has repeatedly recognized 
that the individual has an interest in “ljmiting the cir- 
cumstances under which the sanctity of his home may be 
broken by official authority.” ” The basic purpose of the 

22 Camara v. Municipal Court, supra note 27, 387 U.S. at 
530-531. 

The Fourth Amendment protects a right of privacy. 
This is a right {hai is increasingly recognized in de- 
cisions involving this and other provisions of the Con- 
stitution as 2 core protection safecuarding all citizens 
against unwarranted intrusions by police and other gov- 
ernment officials. 
Dorman v. United States, 435 F.2d 385, 389 (pC. Cir. 1970) 
(en bere) (footnote omitted). See no 
y. Hayden, supra note 3, 387 U.S. at 9099-310, where the Cor «6 
said: 


The ‘‘mere evidence” limitation has spawned exceptions 
so numerous and confusion so great, in fact, that it is 
questionable whether it affords meaningful protection. 
But if its rejection docs enlarge the area of permissible 
searches, the intrusions are nevertheless made after ful- 
filling the probable cause and particularity requirements 
of the Feurth Amendment and after the intervention of 
a “neutra, and detached magistrate . . 2» . Johnson v. 
United States, 383 U.S. 10, 14. The Fourth Amendment 
allows intrusions upon privacy under these circum- 
stances, and there is no viable reason to distinguish in- 
trusions to secure “mere evidence” from intrusions to 
secure fruits, instrumentalities, or contraband. 


(Emphasis added.) In Warden v. Hayden the Court, pur- 
suant to 4 showing of exigent circumstances, sustained the 
validity of a broad-ranging warrantless search for weapons 
which involved rummaging throughout the suspect’s home. 
In Camara ?. Municipal Court, supra note 27, on the other 
hand, the Court found that even a “routine inspection of the 
physical condition of private property” —an arguably less 
hostile intrusion than the typical “soarch’—required prior 


judicial authorization. 387 U.S. at 530-531. ‘These cases can 
be reconciled only by accepting the premise that, sbsent com- 
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Fourth Amendment, the Court has stated, “is to safe- 
guard the privacy and security of individuals against 
arbitrar invasions by government officials.” ” Indeed, 
until Kutz v. United States, 389 US. 347 (1967), ur 
authorized electronic eavesdropping on conversations, 
when not accomplished by an invasion of a constitu- 
tionally protected area, did not even violate the Fourth 
Amendment. Because no right of conversational privacy 
had been recognized, the Court “insisted only that the 
electronic device not be planted by an unlawful physical 
invasion of a constitutionally protected area.” Lopez v. 
United States, 873 U.S. 427, 488 (1963). Exelusion of 
verbal evidence obtained by trespass vindicated only the 
righi*to be secure from illegal governmental invasion 
of private premises. Aiderman v. United States, 39-4 
US. 165, 177-178 (1969)." Ve conclude, after analysis 


pelling circumstances, unconsented warrantless entry into 
private premises is proscribed by the Fourth Amendment. Cf. 
United States v. Santana, — se —-. 44 US, lL. WEES 
4970 (June 14, 1976). See notes AT & 48 infra. 


x0 Camara v. Municipal Court, supra note 27, 87 U.S. at 
528; quoted with approval in Berger v. New ork, supra 
note 2%, 388 U.S. at 53. To the same effect is Cardwell v. 
Lewis, 417 U.S. 583, 589 (1974), quoting Jones v. United 
Statcs, 357 U.S. 493, 498 (1958): “[T]he essential purpose of 
the Fourth Amendment [is] to shield the citizen from unwar- 
ranted intrusions into his privacy.” See Warden v. Hayden, 
supra note 8, 387 U.S. at 304. y 


31 Sec note 36 infra. In Kaiser v. New York, 394 U.S. 280, 
982 (1969), the Court stated: 


Not until last Term in Katz v. United States, 389 
U.S. 347, did this Court overrule its prior decisions 
that the Fourth Amendment encompassed seizures of 
specch only if the law enforcement officers committed 
a trespass or at least physically invaded a constitutionally 
protected area of the speaker. Olnstead v. United States, 
277 U.S. 438, explicitly held that wiretapping conducted 
without such an intrusion was not an unlawful scarch 


3 
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of the underlying policy considerations and well estab- 
lished precedents, that surreptitious physical invasion 
, or seizure. That rule was not modificd by Berger v. 
“ew New York. Tiu2 Court’s discussion of Olmstead in Ber- 


ger, while recognizing that other cases had negated the 
statements in Olmstead that conversations are never pro- 
tected by the Fourth Amendment, cast no doubt upon 
“[t}he basis of the [Olmstcad] decision’—“that the 
Constitution did not forbid the obtaining of evidence 
by wiretapping unless it involved actual unlawful entry 
into the house.” "rthermore, the Corvrt in Derger 
found the overbreadth of N.¥. Code Crim. Proc. § 812-a 
repugnant to the Fourth Amendment cnly to the Umited 
extent that it permitted a “trespassory intrusion 0 a 
constitutionally protected area.” 


J 


Olmster7. then, stated the controlling interpretation 
of the: Fourth Amendment with respect to wiretapping 
until it was overruled by Katz. * * * 


(Emphasis added; footnotes omitted.) See Wong Sun v. 
United States, 371 U.S. 471, 485 (1963): 

‘the exclusionary rule has traditionally barred from 
trial physical, tangible materials obtained either dur- 
ing or as a direct result of an unlawful invasion. It 
follows from our holding in Silrerman v. United States, 
865 U.S. 505, that the Fourth Amendment may protect 
against the overhearing of verbal statements as well 
*# * * £ * * Thus, verbal evidence which derives so im- 
mediately from an unlawful entry * * * is no less the 
“fruit” of official illecalitly than the more common tan- 
gible fruits of the unwarranted intrusion. * * * 


<< cial nha satire 


| (Footnote omitted.) This court has said: “The basic premise 
. } of the prohibition against searches * * * was the common- 
law right of a man to privecy in his home, a right which is 
one of the indispensable ultimate essentials of our concept 
of civilization.” District of Columbia v. Little, 178 ¥.2d 
% 18, 16-17 (D.C. Cir. 1919), aff'd on other grounds, 339 U.S. 1 
(1950), cited approvingly in Camara v. Municipal Court, 
supra note 27, 387 U.S. at 530. 


: 
| 
| 


18 


of a home or protected business premises,” when under- 
taken by police agents for the purpose of installing, main- 
taining, or removing electronic eavesdropping devices, is, 
absent a valid consent or sufficiently particularized ju- 
———— 
7 By surreptitious entry we mean either entry hy ruse or 
stratagem or covert entry. 
The protections of the Fourth Amendment are not limited 
to homes. As the Supreme Tourt hus stated: 
What a person knowingly exposes 10 the public, even in 
his own home or office, is not a subject of Fourth Amend- 
ment protection. * * * But what he secks to pre serve 


as private, even in an area accessinle to the public, Maye 


be constitutionally protected. * =* 
Katz ‘ce. United States, supra note 4, 389 U.S. at 351-302. 
Moreover, in See v. City of Seattle, 387 U.S 3 (196 
the Court stated: 

In Go-Rart linporting Co. %. United States, 282 US. 

344; Atos Vv. United States, 255 11.8. 313; and Silver- 

thorne Lumber Co. v. United Staies, 951 U.S. 389, this 
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Cour refused to uphold otherwise unreasonable eriml- 
nal .nvestigative searches merely because commercial 
rather than residential premises were the obiect of the 
* police intrusions. Likewise, We see no justification for 
so relaxing Fourth Amendment safecuards where {he 
official inspection is intended to aid enforcement of laws 
prescribing minimum physical standards for commercial 
premises. As we explained in Came . & search of pri- 
vate houses is presumptively unreasonable if conducted 
without a warrant. The businessman, like the occupant 
of a residence, hes a constitutional riaht to go about his 
business free fro unreasonable official entries Upor his 
private commercial property. The businessman, toc, has 
that right placed in jeopardy if the decision to enter and 
inspect for violation of regulatory laws can be made and 
enforced by the inspector in the field without oflicial 
authority evideneed by a warrant. 
(Emphasis added.) To the same effect is Mancusi v. DeForte, 
392 U.S. S64, 867-570 (1968). See Lonza v. New York, 370 
USS. 189, 143 (1962) ; United Staules Rosenberg, 416 V.2d 
G80 (7th Cir. 1969). 
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dicial authorization to enter, a violation of the Fourth 
Amendment. Thus the surreptitious entry p vision in 
the warrant here was not surplusage. It was a necessary 
precondition to the Government’s unconsented entries into 
the Shoc Circus and the failure adequately to limit the 
authorization to enter was a fatal defect. 


A. 


In Irvine v. California, 347 U.S. 128 (1954) —clecided 
seven years before Mapp v. Ohio, 867 U.S. 740 (E961, 
applicd the exclusionary rule to state court prosecutions- 
police officers surreptitiously entered the petitioner's 
home, without a warrant, on three separate oceasions to 
install and reposition an eavesdropping device.” Relying 
on the principle of Wolf v. Colorado, 338 U.S. 25, 33 
(1949) ,** thet evidence seized in violation of the Fourth 
Amendment was not required by the Constitution to be 
excluded in state court prosecutions where ne coercion. 
violence, or brutality to the person was involved, a 
sharply divided Court affirmed the conviction. The 
plurality nevertheless commented in the following lan- 
guage on what had transpired: 

33'Tho device was a microphone connected to police moni- 
tors by wire, not a wireless transmitter of the kind employed 
here; we do'not believe this alters the constitutional princi- 
ple at stake. The intrusions are indistinguishable. 


* Though Wolf v. Colorado, 338 U.S. 25 (1949), had pro- 
tected the “security of one’s privacy against arbitrary intru- 
sion by the police,” Jrvine v. California, supra note 20, 347 
U.S. at 182-133, it had not applied the exclusionary rule to 
state crimes iried in state courts. But see Mapp v. Ohio, 367 
U.S. 613 (1961). Mercover, it was not clear that the }our- 
teenth Amendment’s due process clause embodied the same 
standard of reasonableness as the Fourth Amendment, But 
see Ker v. California, 374 U.S. 23 (1963). The Irvine case 
did not fall within the exclusionary rule of Rochin v. Cali- 
fornia, 312 U.S. 165 (1952), because there had been no co- 
ercion, violence, or brutality to the person. 


ate 


20 


Fach of these repeated entries of petitioner’s home 
without a search warrant or other process was a 
trespass, anc probably a burglary, for which any 
unofficial person should be, and probably would be, 
severely punished. ¢ * © That officers of the law 
would break and enter a home, seerete such a device. 
even in a bedroom, and listen to the conversation 
of the occupants for over a month would be almost 
incredible if it were not admitted. Few police meas: 
ures have come to our attention that more flagrantly, 
deliberately, and persistently siglated the funde- 
mental principle declared by the Fourth Amend- 
mines Te 


347 1-5. at 132 (emphasis added).” 


The Court was again confronted with trespassory elec- 
tronic eavesdropping in Silverman v. United States, 365 
US. 505 (1961), though in that case the physical in- 
rasion was arguably less severe. A “spike mike’ was 

2 Dissenting in Irvine, Mr. Justice Frankfurter, the author 
of Wolf, wrote’ 

There was lacking here physical violence, even to the 
restricted extent employed in Rochin. “Je have here, 
however, a more powerful and offensive control over 
the Irvines’ life than a single, limited trespass. Certainly 
the conduct of the police here went far beyond a bare 
search and seizure. * * * Those aflirming the conviction 
find that this conduct, in its entirety, is “almost incredi- 
ble if it were not admitted.” Surely the Court docs not 
propose to announce a new absolute, namely, that even 
the most renrehensible means ‘or securing: a conviction 
will not taint & verdict so long as the body of the ac- 
cused was not touched by State ofiicita. *.* * 

S47 US. at 145-146. While a ruse entry such as the one 
used in this case may not be a breaking and entering, see 
United States v. Phillips, 497 F.2d 1131 (9th Cir. 1974), the 
Fourth Amendment's protection extends equally to ruse 
entries. Id. Therefore, that difference is not meanineful for 
determining whether the entries at issue here are within the 
proseriptions of the Fourth Amendment. See also United 
States v. Ressler, 636 F.2d 208, <1 1-212 (7th Cir. 1976). 
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driven through an adjoining W ll and, although no agent 
ever physically entered “the. premises, the device made 
contact with the heating duct system of the home wher. 
the incriminating conversations were expected to take 
place. The Court, in reversing > conviction under the 
exclusionary rule of Weeks v. United States, 252 U.S. 
383 (1914), stated: 
Eavesdropping accomplished by means of such a 

physical intrusion is beyond the pale of even those 

decisions in which a closely divided Court has held 

that eavesdropping accomplished by other electronic 

means did not amount to an invasion of Fourth 

Amendment rights. * * ° 


865 U.S. at 509-510.°° Furthermore, the Court declared 
it had 
never held that a federal officer may without. Wwar- 
rant and without consent physically entrench into oy 


In Goldmon v. United States, 316 U.S. 129 (1942), Yr 
the Court found that the use of a detectaphone plreed es % 
against an office wall in order to hear private conve es a a 
tions in the office next door did not violate the Fourth =-# 


Amendment because there was no physical trespass. 
connection with the relevant interception. * * ’ 
Berger v. New York, supra note 21, $88 U.S. at 51 (emphasis 
added). The same factor was operative in Olinst: ad v. United 


Statcs, 277 U.S. 458 (1928), where : 
% 
e ° ° . ™~ 
the interception of Olmstead’s telephone line was accom- , 4 
plished without entry upon his premises and was, there- / 
fore, found not to be proscribed by the Fourth Amend- fr 


ment. The basis of the decision was that the Constitu- 
tion dic not forbid the obtaining of evidence by wire- 
tapping unless it involved actual unlawful entry into the 
* + * 


house. 
Beracr v. New York, supra note 21, 888 U.S. at 51. Both 
Goldman and Olmsicad were overruled by Katz v. United 
States, supra note 4, 389 U.S. 347. See text at pp. 24-27 
infra. 
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man’s office or home, there secretly observe or listen, 


and relate at the man’s subsequent criminal trial 
what was seen or heard. 


Id. at 512." If, as the Court stated in Irvine, entering 
private premises to plant an eavesdropping device is, for 
Fourth Amendment purposes, equivalent to ensconcing 
a police agent, and Silverman established the latter as 
a subject of the Amendment's strictures, the Amend- 
ment must also encompass surreptitious ent) of the 
kind involved in this case.” 


3: At this point in our inquiry the fact that the police it 
this case had a warrant is_ irrelevant. The Governine it’ 
contention is precisely that surreptitious entries would have 
been valid without independent judicial authorization. The 
effect of the warrant issued in this case is discussed in text 
at pp. 45-55 infra. 


3° A)] that was heard through the micrephone was what 
an cavesuropper, hidden in the hall, the bedreom, or the 
closet, might have heard.” Jrrine v. California, supre note 
20, 347 U.S. at 131. 


399 Osborn v. UF ‘ted Statcs, 385 U.S. 323 (1966), involved 
two separate “entries” by a police agent. Judicial authoriza- 
tion was sought and given for the agent to tape record a 
ec .versation he expected to have with the petitioner, who 
was suspected of jury tampering. The meeting wes held, 
but the recorder malfunctioned. Judicial authorize ion was 
given for a second use of the tape recorder, and this time 
the incriminating statements of the petitioner were recorded. 
Nc‘ing che two separ ite instances of judicial approval, ihe 
Court allowed the yocording of tne second meeting to he in- 
troduced into evidence. Sce $85 U.S. at 329 n.G. 


The Court's later characterization af Oxborn as the kind of 
case where suitnbly precise and discriminate procedures were 
used, see Berger v. Now York, supra note 21, 888 U.S. at 
67, can be understood only in terms of an assumption that 
unconsented entry to necomplish recording of conversations 
must be judicially approved. Sec also Alderman v. United 

‘ States, 394 U.S. 165, 177-180 (1969* ; Weng Sun v. United 


or 


States, supra note $1, 871 U.S, at 100. Cf. Lopez v. ited 
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B. 


The Government seems to concede that under these 
eases trespass was the focus cf constitutional protection. 
?: argues. however, citing Berger v. New York, 888 U.S. 
Al (1967), and Katz v. United States, supra, that with 
the advent of constitutional protection for conversational 
privacy physical enti’ ~ incident to electronic surveillance 
no longer require prior judicial approval. To put it 
mildiy, we cunnot agree. 


In Berger the necessity of judicial authorization for 
the trespassory invasion was not at issue because eacn 
of the two surreptitious entries wl ch took place was the 
subject of prior judicial approval.” Nevertheless, the 
Court recognized  -+ protection from unauthorized in- 
{rusion into private premises iS a primary concern ot 
the Fourth Amendment.” It outlined some of the safe- 
guards present sn other eases where it had held the 
Amendment’s requirements met. Among these protcc- 
tions were: issuance of a warrant allowing one limited 
intrusi °1.rather than a series of intrusions or continyors 
surveillance; issuance of a warrant drawn to foreclose - 
any search of unauthorized areas: and obtaining ¢f a 
new order, on a new showing of probable cause, by 
officer's‘secking to resume the search.** 4 


States, 373 U.S. 427 (1963) ; and Hojfa ~ United States, 385 
U.S. 293 (1966) (decided wie same diy as Jsborn), where 
the Court established that speakers teyk the risk of their 
ietenc.3) later diviieing the contents of conversations, at 
~ere the listeners’ presence WAS the resu't of actual 
cr implied invitations. Sco Alvernian v United States, supra, 
294 U.S. at 179 n.11, and cases cited at note 85 supra. 


7) 


#0 38S U.S. at 45. See note 21 supra. 
4 Sce, c.g. notes 31 & 36 supra. 
388 U.S, at o7. 
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_ In Berger the Court was concerned with the question 
whether the challenged New York statute was facially 
invalid .o that it permitted the second aspect of the 


search— ine overhearing—to be undertaken by general 


warrant, contrary to the Amendment's command. But 
Berger certainly did not reject the then established 
premise that surreptitious entry for the purpose of in- 
stalling electronic - irveillance devices Was within the 
ambit of the Fourth Amendment. Kaiser v. New York, 
394 U.S. 280, 282 (1969). Ratker, the Court extended 
particularity protections formerly applicable enly to the 
trespass to the overhearing in those cases where both 
aspects of the Amendment were implicated. 


Similacly, there is no indication that the majority in 
Katz intended to alter the rule applicable to physical 
invasion when, in explicitly overruling Goldinan v. United 
States, 316 U.S. 129 (1942), and Olmsicad v. Untied 
Statics, 277 US. 438 (1928), it announced that hence- 
forth even incursions on conversational privacy accom- 
plished by non-trespassory means. would be subject to 
ihe Amendments’ strictures. Stating that “the correct 
solution of Fourth Amendment problems is not necessarily 
promoted by incantation of the phrase ‘constitutionally 
protected area, ” 389 U.S. at 350 (emphasis added), the 
Court continucd: 


[OJnce it is yecognized that the Fourth Amendment 
protects people—and not simply “ayeas”—against 
unreasonable searches and seizures, it becomes clear 
that the reach of that Amendment cannot turn upon 
the presence or absence of a physical intrusion into 
any given enclosure. 


$89 UsS. at 353 (emphasis added). 


The decision “in Katz refused to lock the Fourth 
Amendment into instances of actual physical trespass,” 
United States v. Tinited States District Court (Keith), 
407 U.S. 297, 313 (1972); it was intended to expand 
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the scope of the Amendment's protectioa and not to di- 
minish existing safeguards against unwarranted in- 
vasions of physical privacy.* This is the clear lesson of 


43 This court has said that Katz and Keith recognized that 


-he Fourth Amendment is a bulwark against unreason- 
able governmental intrusion by non-trespassory «as weil 
as by trespassory means; both the spirit and the history 
of that Amendment demonstrate that there is a legiti- 
mate expectation that one’s conversations no less than 
one’s home are to be sheltered by the full panoply of 
Fourth Amendment safeguards. * * * 


Zweibon v. Mitchell, 51€ F.2d 594, 633 (D.C. Cir. 1975) (en 
banc), cert. denied, 425 U.S. 944 (1976) (emphasis added). 
See, e.g., Amsterdam, Perspectives on the Fourth Amend- 
ment, 68 MINN. L. REv. 349, 385 (1974). 


And as recently as last term the Supreme Court reaffirmed 
the validity of the concept of “constitutionally protected 
areas.” In rejecting the argument that bank records ob- 
tained by an invalid subpoena were to be suppressed, the 
Court found both that “there was no intrusion into any area 
in which respondent had a protected Fourt?. Amendment in- 
terest” and that respondent had no legitimate expectation 
of privacy as to the bank records. United States v. Miller, 
425 U.S. 435, 4140-443 (1976) This analysis can only be 
read to reflect a refutation of the Government’s argument 
that trespasses are irrelevant to Fourth Amendment analy- 
sis when ancillary to -.ectronic surveillance. The Amend- 
ment protects people by protecting certain expectations of 
privacy which relate to private physical areas as well as 
conversations. 


See United States v. Ehrlichman, —— F.2d _— 
(D.C. Cir. No. 74-1882, decided May 17, 1976), slip. op. at 
14 (Leventhal, J., concurring). We do not read Judge Wil 
key’s language in the companion case of United States v. 
Barker, F.2d (D.C. Cir. No. 74-1883, decided * ay 
17, 1976), as being opposed to our conclusion. On the cor 
trary, we believe it supports our finding that entry for tl 
purpose of installing, maintaining, or removing “bugging 
equipment must be tested by traditional Fourth Amendment 
standards. Though it is Judge Wilkey’s view that a non- 
trespassory electronic surveillance may, under certain cir- 
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the Supreme Court’s Alderman decision,*’ in which the 
Court stated: 


Nor do we believe that Katz, by holding that the 
Fourth Amendment protects persons ond their pri- 
vate conversations, was intended to withdraw any 
of the protection which the Amendment extends to 
the home or to overrule the existing doctrine, recog- 
nized at least since Silverman, that conversations as 
well as property are excludable from the criminal 
trial when they are found to be the fruits of aa ille- 
gal invasion of the home. * * * 


394 U.S. at 180 (emphasis added). Surreptitions entries 
of the type authorized here are undoubted!y invasion: of 


‘privacy. They may entail inspection of the premises 


while police search for suitable places to install or re- 
jocate the necessary devices or while personnel charged 
with maintenance or removal search for devices pre- 
viously installed. Such entries will often bring govern- 


cumstances, be more intrusive than a standard trespassory 
seurch, see slip op. at 22-23 n.39, he notes: 


Court-ordered -surveillances are sometimes trespassory, 
sometimes not, depending on the requirements of the 
Situation * =. . 


* « * Of course, if a trespass is not necessary in a 
particular case to effect an eavesdrop, the court need not 
gratuitously authorize a surreptitious entry * * *. 


Slip op. at 24n.40. Judge Wilkey argues for establishing an 
equivalency between “{uJnpermitted physical entry into a 
citizen’s dwelling [Which] is no doubt the core of the Fourth 
Amendment prohibition against unreasonable searches and 
seizures,” slip. op. at 22, and non-trespassory electronic sur- 
veillance. Fven if one accepts that premise, see Alderman 
v. United States, supra note 39, 894 U.S. at 179 n.11, it would 
seem that when both clements of the equivalency, or equa- 
tion, are present, each must be tested for compliance with 
applicable constitutional and statutory requirements. 


“ Alderman v. United States, supra note 39. 
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ment officers within plain view of personal papers and 
effects. Even if it were to be assumed that such entrics 
inevitably represent less aggravated incursions than tra- 
ditional rummaging searches, they would remain within 
the sphere of the Fourth Amerdment. Contrary to the 
Government's contention, the Fourth Amendment's jiro- 
tections against physical trespass do not disappear simply 
because a probable cause showing has been made, and 
statutory authorization received, for gathering oral evi- 
dence. Quite the contrary, the least intrusive means 
rationale implicit in Katz and Keith requires that, where 
possible, such evidence should be gathered without enter- 
ing private premises and that where entry is required 
the judicial authorization therefor should circumscribe 
that entry to the need shown. 


C. 


The Government next argues, however, that even if 
surreptitious entries to install, maintain, or remove eaves- 
dropping devices are within the ambit of the Fourth 
Ame ment they should not be subjected to the Amend- 
ment’s warrant procedure, provided there is a proper 
warrant authorizing seizuve of conversations. It is con- 
tended that if the police enter with prcbable cause and 
intend to intercept oral ‘communications under the au- 
thority of a Title II1 order, the incursions on physica! 
privacy are per se ~easonable and should be validated 
without regard to the terms of a surreptitious entry 
provision in the judicial order.” Under this approach the 


4'The view that every search must be tested solely by a 
standard of reasonableness has been repeatedly rejected. See 
Teith, supra note 26, 407 U.S. at 315 n.16; Chimel v. Cali- 
jornia, 195 U.S. 752, 764-765 (1969); Zweibon v. Mitehcll, 
supra ole 48, 516 F.2d at 630-632, quoting from Cady v. 
Domb; uwski, 413 U.S. 433, 439 (1973). 


{continued ] 
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As the Su>reme Court stressed in Chambers v. Maroney, 399 
U.S. 42,51 (19710): 


In enforcing the Fourth Amendment’s prohibition 
against unreasonable searches and seizures, the Court has 
insisted upon probable cause as a mirimum requirement 
for a reasonable search permitted by the Constitution. 
As a general rule, it has also required the judgment of a 
magistrate on the probable-cause issue and the issuance 
of a warrant before a search is made. Onis in exigcit 
circumstanecs will the judgment of the police as t* prob- 
able cause serve as a suficient authorization * 7% * 


(Emphasis added.) See, ¢.g., Coolidge v. New Hampshire, 4! 
U.S. 443 (1971); Chimel v. California, supra 


For this reason we reject the Government’s suggestion that 
we analogize the presert case to those instances where courts 
have upheld warrantlcvs entry onto third-party premi for 
the purpose of executing arrest warrants. See, ¢.g- Mnrited 
States v. Brown, 467 F.2d 419 (D.C. Cir. 1972). In Brown 
the court relicd on Dorman v. United Statce, supra note 29, 
in which warrantless entry to effect arrest was held permis- 
sible: in those precisely defined circumstances which essentially 
enibody the meaning of exigency. We said: 

Terms like “exigent circumstances’ or “urgent need” 
are useful in underscoring the neavy burden on the police 
to show that there was a need that could not brook the 
delay incident to obtaining a warrant (7 7%) a8" 


435 F.2d at 392. We further stated: 


The courts have always recognized the case of arrest as a 
case involving its own considerations. 


Id. at 391. Accord, United States v. Watson, 425 U.S. 411, 426- 
433 (1976) (Powell, J., concurring). This is not only beeaure 
prompt arrest might lead to recovery of fruits and instru- 
mentalitics of the crime, 435 9d at 891: cf. Warden v. 
Hayden, supra note 3, 887 U.S. 294: but also because by the 
time the police have obtained a warrant the suspect may be 
aware of the pursuit and iaay, for that or other reasons, be en 
the versre of flight. See Chimel v. California, supre, 395 U.S. 
at 778-781 (White, J., dissenting). Another reason for allow- 
ing warrantless entry is that “under Chimel the police can 
enter only into those portions of the property into which 
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entry is necessary to effect the arrest.” Coolidge v. New IHamp- 
shire, supra, 403 U.S. at 518 (White, J., dissenting). 


Therefore, the ratio decidendi of Brown is not persuasive 
in the present case. Though the court did not specifically refer 
to exigency, it is clear that the very involvement of arrest 
provides some urgency, sce Chimel v. California, supra, 395 
U.S. at 781 (White, J., dissenting), and that there were 
present in Brown certain facts (a number of previous efforts 
to effect arrest) which are absent here and which contributed 
to compelling need. 


We note that the Third Circuit has adopted essentially 
the same view of the meaning of Brown. Emphasizing the 
possibility of escape, and reading Brown to require both prob- 
able cause and exigent circumstances, the court followed our 
Brown decision. Fisher v. Volz, 496 F.2d 333, 541 (30 Cr 
1974). A later case in the Third Circuit also required probable 
cause and the kind of exigent circumstances we described in 
Dorman to justify warrantless police entry into third-party 
premises, even when undertaken for the limited purpose of 
arrest. Government of the Virgin Islands v. Gereau, 502 F.2d 
914 (3d Cir. 1974), cert. denic?, 420 U.S. 909 (1975). See also 
United. States v. McKinney, 379 F.2d 259 (6th Cir. 1967). 
Rice v. Wolff, 5i8 F.2d 1280 (Sth Cir. 1975), rev'd on other 
grounds, U.S. , 44 U.S. L. WEEK 5313 (July 6, 
1976), cited by the Government, is not opposed to our analy- 
sis since the court there stated that in a Brown situation 
there must at a minimum be prebable cause and, finding 
none, did not reach the issue of urgent need. 


Another case cited by the Government, United States v. 
Phillips, supra note 38, is similarly inapposite. In Phillips 
the court reiterated its earlier conclusion that ruse entries, 
because they do not involve breaking and entering, do 
not violate 18 U.S.C. $3109 (1970) even if undertaken 
without notice of authority and purpose. See note 21 supra. 
From this the Government «-gues that a ruse entry can be 
likened to consented entry-—-which is not subject to the war- 
rant requirement of the Fourth Amendment. Sce, ¢.9., 
Schueckloth v. Bustamonte, 412 U.S. 218 (1973). But the 


Government’s proposition was unambiguously rejected by the 


Phillips court: 


To be valid, a consent must be intelligently and know- 
ingly given. Before a person can be deemed to have 


° 
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overbroad entry provision in the intercept order would 
again be surplusage. 


We reiterate that in determining whether issuance of. 


an order for seizure of conversations obviates the need 
to obtain prior judicial approval of ancillary entries, 
we are cognizant of the fact that bugging, unlike non- 
trespassory wiretapping, ordinarily involves two distinet 
aspects of the Fourth Amendment: protection of private 
premises and of conversational privacy from unwar- 
ranted governmental intrusion.” Moreover, in) Fourth 
Amendment jurisyrudence “ ‘search’ and ‘seizure’ aie 
not talismans.” Terry v. Olio, 282 U.S. 1, 19 (1965). 
The “Amendment governs all intrusions by agents of the 
public upon personal security,” 
quires adherence to judicial processes in order that the 


id. at 18 n.15, and re- 


“knowingly” consented, he must be aware of the purpose 
for which the agent is secking entry. * * * A ruse entry, 
by its very nature, runs contra to the concept of an intelli- 
gent consent or waiver. 


497 F.2d at. 1185 n.4. See Katz v. United States, supra note 4, 
889 U.S. at 858 n.22, quoted at note 56 infra. Sce also United 
States v. Ressler, supra note 3d. 


As the Supreme Court admonished in Johnson v. United 
States, 33 U.S. 10, 17 (1948) : 


An officer gaining access to private living quarters under 
color of his office and of the law which he personifies must 
then have some valid basis in law for his intrusion. Any 
other rule would undermine ‘the right of the people to 
be secure in their persons, houses, papers, and cffects,” 
and would obliterate one of the most fundamental distine- 
lions between our form of government, where officers 
are under the law, and the police-state where they are the 
law. 

(Footnote omitted.) In the absence of exigent circumstances, 

this “basis in law’ must be exemplified by a warrant. Sce notes 

47 & 48 infra. 


6 See notes 26 & 43 supra. 
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deliberate and impartial judgment of a judicial officer 
will be interposed between the citizen and the police.” 


~ Almcida-Sanchez v. United States, 413 U.S. 266 (1973) 
(Powell, J., concurring) ; Katz v. United States, supra note 4, 
389 U.S. at 357-258; United States v. Carter, 522 }°.2d 666, 
673-677 (D.C. Cir. 1975) ; note 57 infra. In Katz the Supreme 
Court stressed: 


Searches conducted without warrants have been held un- 
lawful “notwithstanding facts unquestionably s! owing 
probable cause,” * * * for the Constitution requires “that 
the deliberate, impartial judgment of a judicial officer... 
be interposed between the citizen and the police .. i 
* * * “Over and again this Court has emphasized that the 
mandate of the [Fourth] Amendment requires adhcrence 
to judicial proces-es,” * * * and that searches conducted 
outside the judicial process, without prior approval by 
judge or magistrate, are per s¢ unreasonable under the 
Fourth Amendment—sudject only to a few specifically 
established and well-delineated exceptions. 


389 U.S. at 357 (footnotes omitted). This was described in 
Coolidge v. New Hampshire, supra note 45, 403 U.S. at 459, 
as the “‘most basic constitutional rule in this area.” In United 
States v. Carter, supra, this court stated in strong terms that 
a warrantless search of a private dwelling is per.se unreason- 
able in the absence of one or more “exigent circumstances,” 
none of which is present here. 


Recent Supreme Court cases holding the warrant require- 
ment inapplicaLie in certain very limited situations cannot be 
read as evineing an intent to change this well established rule. 
In United States v. Martinez-F ueric, U.S. ——_, —— 44 
U.S. L. WEEK 5336, 5342 (July 6, 1976), for example, the 
Court found that routine and brief auestioning conducted at 
permanent checkpoints near United States borders was not 
subject to the warrant requirement. The Court based its con- 
clusion on three distinct factors; (1) the questioning entailed 
minor interference with privacy; (2) the permanent check- 
points were a visible manifestation of the oflicers’ authority to 
conduct the brief questioning and provided a sufficient means 
for determining the lawful power to search and whether the 
officers were acting under proper authorization; and (3) the 
reasonableness of the search or seizure was not susceptible 
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The Fourth Amendment protects a right of privacy and 
the warrant clause was included 


so that an objective mind might weigh the need to 
invade that privacy in order to enforce the law. The 
right of privacy was deemed too precious to entrust 
to the discretion of those whose job is the detection 
of crime and the arrest of criminals. * * * And so 
the Constitution requires a magistrate to pass on 


ee 

of coloration by hindsight since the determinative factors-— 
location and procedures——were uniform and amenable to sub- 
sequent review. The Court distinguished the intrusion upon 
privacy from that which obtains when officers search a home 
or other private dwelling, and that difference is itself sufficient 
to take the presert case outside the ambit of Martinez-F cite. 
The other factors cited by the Cuurt are similarly inapplicable. 
Here, given the lack of notice at the time of the search, a 
warrant or other recorded authorization is the only means by 
which the reviewing court or the persons subjected to the 
invasion of privacy can determine whether the officers acted 
under proper authorization and within the limits of their 
authority. Furthermore, the almost limitless number of possi- 
bilities existing as to number and manner of entries would 
require, in the absence of a warrant, that each search be in- 
dividually tested as to reasonableness in a way that \ ald 
almost surely be colored by hindsight. See Zweibon v. Mitehcll, 
supra note 43, 516 F.2d at 630-631 n.91, 632-633 n.94, where 
this court distinguished, in an a alogous situation, other cases 
findins the warrant requirement inapplicable. 


In rejecting subsequent review as to the second aspect of the 
search in domestic security surveillances, the Supreme Court 
in Keith, supra note 26, said: 

[PJost-surveillance review would never reach the sur- 
veillances which failed to result in prosecutions. Prior 
review by a neutral and detached magistrate is the time- 
tested means of effectuating Fourth Amendment rights. 
Beek v. Ohio, 379 U.S. 89, 96 (1964). 
A07 U.S. at 318. It is our conclusion that that logic is equally 
applicable te the trespassory aspect of electronic cavesdrop- 
ping. Sce Katz v. United States, supra note 4, 389 U.S, at 336. 
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the desires of the police before they violate the pri- 
vacy of the home. * * * 


McDonald v. United States, 335 U.S. 451, 455-456 (1948), 
quoted in Thimel v. California, 395 U.S. 752, 761 (1969). 


Therefore, the Government’s argument 


touches the very heart of the Fourth Amendment 
directive: that, where practical, a governmental 
search and scizure should represent beth the efforts 
of the officer to gather evidence of wrongful acts and 
the judgment of the magistrate that the collected 
evidence is sufficient to justify invasion of a citizen’s 
private premises or conversation. " 


Keith, supra, 407 U.S. at 316 (emphasis added). Gen- 
erally, it is insisted that 


7 


48 Probable cause is, as a general rule, insufficient to justify 
warrantless invasions of protected privacy. See, ¢.g., Coolidyc 
v. New Hampshire, supra note 45, 403 U.S. at 451; Jones v. 
United States, supra note 30, 857 U.S. at 497-498; Agiello v. 
United States, 269 U.S. 20, 33 (1925) ; Silverthorne Lumber 
Co. v. United States, 251 U.S. 385, 392 (1920). See note 49 
infra. 

[T]his Court “has never sustained a search upon the sole 
ground that officers reasonably expected to find evidence 
of a particular crime and voluntarily confined their activi- 
ties to the least intrusive means consistent with that end.” 
Katz, supra, at 356-357. The Fourth Amendment con- 
templates a prior judicial judgment, not the risk that 
executive discretion may be reasonably exercised. * * * 


Keith, supra note 26, 407 U.S. at 317 (footnote omitted). 


Though certain recent cases, sec, ¢.9., Keith, supra note 26, 
407 U.S. at 314-323; Camara v. Municipal Court, supra note 
27, have established the proposition that in certain cir- 
cumstances the required showing of probable cause will 
differ from that prevailing for “ordinary” search warrants, 
these cases have not retreated from the warrant require- 
ment. In both Keith and Camara the Court refused to depart 
from the yeneral rule that the miayristrate must determine that 
the required showing hes been made and issue a warrant 
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in justifying v..c particular intrusion the police offi- 
cer must be able to point to specific and articulable 
facts which, taken together with rational inferences 
from these facts, reasonably warrant that intrusion. 


* * # 

Terry v. Ohio, supra, 992 U.S. at 21 (emphasis added; 
footnote omitted). Thus, unless a judicially created ex- 
ception to the warrant requirement can be invoked, en 
a case involves incursions on both private premises and 
conversational privacy, each requires prior valid judicial 
authorization—-though such authorization may be con- 
tained in the same document. 


Exemptions from the warrant requirement have been 
‘few in number and generally have been created in that 
class of cases where an exception is considered necessary 
to protect tie well-being of officers or to preserve ev. lene? 


before the intrusion is undertaken. Sce Almcida-Sanchez v. 
United States, s pra note 47 (Yowell, J., concurring) ; Chaim- 
bers v. Maroney, supra note 43, 399 U.S. at 51; Zweibon v. 
Mitchell, supra note 43, 516 F.2d at 630-633. 


Pursuant to Rule 8(g) of the General Rules of this court, 
the Government, after oral argument in this case, brouglit to 
our attention United States v. Altese, No. 76-CR-34) (1.D. 
N.Y., decided Oct. 14, 1976). The procedure utilized by the 
Government agents, and approved by the court, in that case 
supperts the conclusion we reach. In Alicse the batteries pow- 
ering the surreptitiously installed listeniny devices fail i anda 
second entry became « prerequisite lo cont inucd monitoring of 
conversations. The Special Attorney in charve of the investiga- 
tion appeared befere a District Judye and obtained specific 
authorization, in the form of a second warrant issued on prob- 
able cause, for aents to make the required entry into the 
premises for the sole purpose of repairins the malfunctioning. 
“bugs.” Here when the “bugs” malfunctioued the police re- 
entered the premises without oblainine a second warrant au- 
thorizing that entry. But cf. United Slates v. London, Crit, 
No. B-75-099 (D. Md., decided Feb. 26, 1976). 
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from destruction.” Recently the Supreme Court has held 
“hot. pursuit” to be sufficient reason in certain circum- 
stances to permit warrantless entry onto private premises. 
United States v. Santana, —— U.S. ——, 44 US. L. 
WrEEK 4970 (June 24, 1976). No contention is made, 
however, that any of these existing justifications is ap- 
plicable in this case, so we must determine whether a 
new exception should be created for surreptitious entries 
to install, mainzain, or remove “bugs.” In this inquiry the 
question is not whether the public interest requires this 
type of incursion on privacy to achieve valid ends of law 
enforcement. Rather, it is whether the authority to enté: 
“should be evidenced by a warrant, which in turn de- 
pends in part upon whether the © ‘rden of obtaining a 
warrant is likely to frustrate the ernmental purpose 
***” Camara v. Municipal Cowii, 387 U.S. 523, 588 
(1967). 

The Government main’ ins that courts do not have 
the expertise necessary . weigh adequately the desir- 

«© See, e.g., United States v. Edwards, 415 U.S. 800 (1974), 
and Uniicd States v. Robinson, 414 U.S. 218 (1978), discussed 
in Zweibon v. Mitchell, supra note 43, 516 F.2d at 628-629 
n.89; Chambers v. Maroncy, supra note 40; Chimel v. Cali- 
fornia, supra note 45; Dorman v. United States supra note 29; 
notes 45 & 47 supra and note 56 infra. 


* The validity of this methodology was reaffirmed in Keith, 
supre note 26: 


[The question is whether the needs of citizens for pri- 
vacy and free expre&ion may not be better protected 
by requiring a warrant before such surveillance is un- 
dertaken. We must also ask whether a warrant require- 


ment would unduly frustrate the efforts of Government 
* *# ¢ 


A07T U.S. at 315. Since it is not questioned that the privacy 
interests threatened by unrestrained entrics for the purpose 
of placing ér maintaining “bugs” would be better protected 
by a warrant requirement, we have limited our discussion 
tu the second question. 
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ability and.feasibility ot various methods of entry, and 
that the incremental invasion of privacy entailed by 
surreptitious entry is relatively minor. The first argu- 
ment proves too much, however, for it would lead not, 
only to abrogation, of the warrant requirement, but also 
to the unacceptable”corelusion that courts are inherently 
incapable of reviewing the seasonablencss of police action 
taken with the intent to install or maintain eavesdrop- 
ping devices." The second “is founded or little more 
than a subjective view Févarding the acceptability of 
certain sorts of police conduct, and not on considerations 
relevant to Fourth Amendr.ent interests.” Chimel v. 
Colifornia, supra, 395 U.S, at 764-765.: As the District 


31 As the Supreme Court stated in Te~ripv. Olio, 292 U.S. 
1, 21 (1968): * 


The scheme of the Fourth Amendesent becomes meaning- 
ful only when it is assured that-atbome point the con- 
duct of those charged with enforcing the laws can be 
subjected to the more detached, neuffAl scrutiny of a 
fudge * * a 
(Footnote omitted.) Cf. Keith, supra/note 26, 407 U.S, at 
318-221; Zweibon v. Mitchell, supra note 13, 516 F.2d at 645- 
646. 


*2 Jy support of its contention {hat the entry provision was 
surplusage and should not be required, the Government ar- 
gues that an entry of private preimiscs to set “bugs”? is a 
“limited invasion of a citizen's privacy.” Government ‘oply 
br, at 8-9. The Government cites this court to certain lan- 
guage in Coolidge v. New Hampshire, supra note AS, 40: 
U.S. at 467, to the effect that “the problem is not thrat. of 
intrusion per se, but of a general, exploratory riunmmaging 
in a person's belongings.” This quotation is taken Out of 
context, however. In describing the “wo Ustinet constitu- 
tional protections served by the warrant requirement” the 
Court stated: 


4 


= 


” 


First, the magistrate’s scrutiny is intended to climinate 
altogether searches ‘ot based on probable cause. The 
premise here is that avy {emphasis in original] intru- 
sion in the way of search or seizure is an evil, so that 
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Court here properly recognizea, surreptitious entry to 
install, maintain, or remove “bugs” is a serious invasion 
because 


[f]reedom from intrusion into the home or dwelling 
ts the archetype of the privacy protection secured by 
the Fourth Amendment. eel 


* * * The requirement of a warrant, as now gen- 
erally waderstood, rests primarily on the conception 
that it is for a judicial officer, and rot the prosecu- 


tor or police, to determine whether the security of 


no intrusion at all ts justified without 2 careful prior 
determination of necessity. * * * Fhe secoud, diclinct 
objective is that those searches deemed necess*ry should 
be as limited as possible. Here, the specific evil is the 
“general warrant” abhorred by tne colonists, and the 
problem is not that of intrusion per se, bu. of « general, 
exploratory rummaging im a person’s belongings. * * * 
403 U.S. at 467 (emphasis added). 


While it is true that ie particularit; clause of the Fourth 
Amendment was intended to prevent rummaging searches, 
ne reach of the Amendment eannot turn upon whether police 
do in fact proceed to make such a search. Sce Alderman v. 
United States, supra note 39, 394 U.S. at 177-180. Sce also 
Andresen v. Maryland, us —. —.,. & US. L. 
WEEK 5125, 5130 (June 29, 1976), where the Court reiter- 
ated that the specific prohibition on “coneral warrants” is 
intended to prevent rummaging searches. But as the above 
quotation from Coolidge clearly indicates, when looked at in 
context the reach of the Fourth Amendment is considerably 
broader. 


Is is the individual's interest in privacy which the Amend- 
ment protects, and that would nef appear to fluctuate 
with the “intent” of the invading officers. * * ” 


Zweibon v. Mitchell, supra note 43, 516 F.2d at 649 n.178, 
quoting Abel ?. United States, 362 U.S. 217, 255 (1960) 
(Brennan, J., dissenting), which was cited approvingly in 
Camara v. Municipal Court, supra note 27, 887 U.S. at 530. 
Therefore, the Government’s contention =nust be rejected. 
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our society, which is essential to the maintenance of 
a rule of law, requires that the right of privacy 
yield to a right of entry, search and seizure, and 
what limitation and specification of entry may be 
appropriate and reasonable. * * . 


Dorman v. Uniied States, 435 F.2d aan 9" @(D . Cir. 
1970) ‘en bane) (emphasis added; footnote omitted). 
Moreover, the Supreme Court has recently stated that 
“physical entry of the home is the chief evil against 
which the wording of the Fourth Ame! dment is direcied 
s#¢” Keith, supra, 407 US. at 313. 


We do not 


deal here with an entire rubric of police conauet- 

necessarily swift action predicated upon the on-the- 

spot observations of the officer on the beat-——W rich 

historically has not been, and as a practica: matter 

could not be, subjected to the warrant procedure. 
~ ft « * 


Terry v. Olio, supra, 902 U.S. at 20. Entry into pri- 
vate premises is the traditional focus of the warrant re- 
quirement.” By virtue of the requirements outlined in 
Title 11], a judicial officer is inevitably and intimately 
involved in electronic surveillance situations. We hkelieve, 
therefore, the only rationale for creating @ caiegorical 
exemption from the warrant requirement for surrepii- 
tious entries to install, maintain, or remove electronic 
surveillance devices would be the convenience of the cx- 
ecuting officers. 


In light of the privacy interests implicated, the legis- 
lative history of Title IIl,*' specific findings and pro- 
Sec notes 27, 29-51, 52 supra; Aldcrinan tv. United States, 
supra note 59, 594 U.S. at 177-180, and cases cited therein. 
«6 “Title TI has as its dual purpose (1) protecting the 
privacy of wire and oral’ comn "cations, aud (2) de 
lineating on a uniform basis the circumstances and con- 
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visions in the District of Columbia Code,*? and the Su- 
ee 
ditions under which the interception of wire and oral 
communications may be authorized. To assure the pri- 
vacy of oral and wire communications, Title II prohibits 
all wiretapping and electronic surveillance hy persons 
other than duly authorized law enforcement officers, 
* * * and only after authorization of acs tt erder ob- 
taine:l after @ showing end finding of probable cause.” 
S, Rep. No. 1097, 90th Corg., 2d Sess., 66 (1968). 
Gelbard v. United States, 408 U.S. 41, 48 (1972) (ernphasis 
added). “New protections for privecy must be enacted.” Id. 
at 49 n.7, quoting S, Rep. No. 1097 (emphasis by the Court). 
As noted above, sce note 20 supra, it is not ele wr that Con- 
gress intended to permit surreptit? us entry eavesdropping 
under Title IIT. Whet is certain is that there was « gesire 


- 49 cireumscribe tre extent to which elec _ronic surveillance 


could be undertaken without authority o@ a valid court order 
issued on sufficient probable cause and to create new protec- 
tions for privacy. Therefore, it would be somewhat inec”- 
gruous to conclude that Congress intended to diminish in 
any way the traditional protections the Fourth Amendme.t 
provides against unwarranted intrusions into the home or 


office. 


ss While 18 U.S.C. $ 2518(7) (1970) permits 48 hours to 
elapse between initiation of an “emergency” wiretap or oral 
surveiliance and © staining of a validating court order, the 
paraiiel provision in 923 D.C. Code §$ 548 allows only 12 hours 
because : = 
[ijt was the opinion of the District Committee that, re- 
xardiess of the day er hour, in this uniformly urban 
jurisdiction of the District of Coiumbia, 2 judicial officer 
ean olways be reached within 12 hours’ time. * ** 
S. Rep. No. 41-5238, supra note 4, at 22. This legisiative 
finding casts serious doubt on the unsupported assertion, 
made by the Government at ornl argument, that it might 


_ be impossible to secure prior judicia approval for sur- 


reptitious entries beeause of upevailability of judicial per- 
sonnel, Further ors, in this ease the Assistant United States 
Attorney not only had sufficient time, but did centact the 
authorizing judge prior to {he second entry. Te did not, 
however, seek & new warrant issued on probable cause, SUp- 
ported by oath or affirmation. 
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nition that exigency factors will 
sent in instances of electronic sur- 
that the minor incremental bur- 


preme Court’s recog 
rarely, if ever, be pre 
veillance,* we conclude 


s¢ In discussing the met } by which the entries anc 
ures” of conversations had been accomplished in Gsbor: v 
United States, supra note 39, the Court declared: 
t 
There could hardly be a clearer example of “ ‘the proce- 
dure of antecedent justification before a magistrate that 
is central to the Fourth Amendment’ vas a precondi- 
tion of lawful electronic surveillance.” 
385 U.S. at 330 (footnote omitted). One year later the Court 
was asked to exempt non-trespassory el sctronic surveillance 
from the warrant requirement. Noting that it had previ- 
‘ously authorized warrantless searches in certain instances, 
the Court replied: 

It is difficult to imagine how any of those exceptions 
could ever <pply to the sort of seareh and scizure in- 
volved in this case. Even electronic surveillance sub- 
stantially contemporaneous with an individual’s arrest 


could hardly be deemed an “incident” of that arrest.” 


oe 20Jn Agnello v. United Statcs, 269 U.S, 20, 30, the 


-- Court stated: 
“The right without a search warrant contemporaneously 
to search persons lawfully arrested while committing 
crime and to search the place where the arrest is made 
in order to find and seize things connected with the crime 
as its fruits or aS the means by which it was committed, 
a3 well as weapons and other things to effect an escape 
frem custedy, is not to be doubted.” 
Whatever one’s view of “the long-standing practice of 
searching for other proofs of guilt within the control of 
the accused found upon arrest,” United States v. Rabino- 
witz, 33¢ U.S. 56, G1: ef. id., at 71-79 (dissenting opin- 
ion of Mr. Justice Frankfurter), the concept of ar “in- 
cidental” search cannot readily be crtcended to include 
surreptitious surveillance of an individual cither imme- 
di-fcly before, or immediately after, his arrest. 


™ 
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Nor could the use of electronic surveillance without prior 
authorization he justified or erounds of “hot pursuit.” *" 
And, of course, the very nature of electronic surveillance 
precludes its use pursuant to the suspect’s consent.*? 


71 Although “[{t]he Fourth Amendment does not re- 
quire police officers to “eluy in the course of an investi- 
gation if to do so woud gravely endanger their lives or 
the lives of others,” Jrarden v. Hayden, 387 U.S. 294, 
298-299, there seems littl> likeiihood that clectronie sur- 
veillance would be a realistic possib: lity in a situation so 
fraught with urgency. 


2 A serch ‘o whick an individual! consents .ncets 
Fourth Amendn. nt requirements, Zep v. United States, 
328 U.S. 624, but of course “the usefulness of electronic 
surveillance depends on jack of notice.to the suspect.” 
Lopez v. United States, 373 U.S. 427, 463 (dissenting 
opition of Mk. JUSTICE BRENNAN). 


Katz v. United States, supra note 4, 389 U.S. at 357.358 
(emph.sis added’, Cf. United States v: Bernstein, 509 F.2d 
996, lud3 (4th Cir. 1975). See Gelbard v. United States, 
supra note 54: 


Title III authorizes the interception of private wire and 
ore! communications, but only when law enforcement 
offici: ds are investigating specified serious crimes and 
receive prior judicial approval * * *, * * * 

+ * * * * 


* * * [T]he fundamental policy adopted by Congress 
on the subject of wiretapping and electronic surveillance 
* * * js strictly to limit the employment of those tech- 
niques of acquiring information [.]} 


408 U.S. at 46-47. Since surreptitious entries of the kind 
involved in this case have, we vere told, as their sole and lim- 
ite? purpose enabling of electronic surveillance, there seems 
to be no reasonable way in which they ean be characterized 
as of greater urgency than the electronic surveillance they 
enable, It is conceivable that such an entry might be neces- 
sary to implement the “emergency” electronic surveillance 
apparently authorized by 18 U.S.C. §2518(7) (23 D.C. Code 
§ 548). Whether an “exigency” exception from the warrant 
requirement would be called for in such a case is clearly 
beyond the scope ef the present case, 


Re ee ee eee ee a Ee 


$ 
; 
r 
y 


42 


dep involved in obtaining profier judicial authorization 
for the particular invasions of privacy at issue here is 
not sufficient justification for dispensing wth a funda- 
mental Fourth Amendment requirement.” When police 
seek to invade, surrey:titiously and without consent, a 
protected premises to install, maintain, or remove elec- 
tronic surveillance devices, prior judicial authcrization in 


51 As Mr. Justice Powell, speaking for the Court . Aciti, 
supra note 26, phrased it: 
The warrant clause cf the Fourth Amendment is not 


1 


deac language. Rather, it has been 


“a valued part of our constitutional iaw for decades, 
and it has determined the result in scores and scores 
of cases in courts all over this country. It is not an 
inconvenience to be somehow ‘weighed’ against the 
claims of pclicy efficiency. It is, or shr.".’ .¢, an 
important working part of our machine:, ~“ gov- 
ernment, operating as a matter of coms: w check 
the ‘well-intentioned but mistakenly overzealous 
executive officers’ who are a part of any system of 
Jaw enforcement.” Coolidge v. Ncw Hampshire, 403 
U.S., at 481. 
See also United States v. Rabinowitz, [539 U.S. 56 
(1950),} at 68 (Frankfurter, J., dissenting); Davis v. 
United States, 328 U.S. 582, G04 (1946) (Fri kfurter, 
J., dissenting). : 

Over two centuries ago, Lord Mansficld held that 
common-law principles prohibited warrants that ordered 
the arrest of unnamed individuals who the officer might 
conclude were guilty of seditious libel. “It is not fit,” 
said Mansfield, “that the receiving or judsing ofthe 
information should be left to the discretion of the officer. 
The magistrate ought to judge; and should give certain 
directions to the officer.” Leach v. Three of the King's 
Messcugers, 19 Vow. St. Tr. 1001, 1027 C1766). 


407 U.S. at 315-316 (emphasis in original). 


e 
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the form of a valid warrant authorizing that invasion 
must be obtained.” 


Ill 


Out conclusion that surreptitious entries to install, 
maintain, or remove electronic surveillance devices ar 
subject to the warrant requirement o1 the Fourth Amend- 
ment mandates consideration of the iegal sufliciency of 
the intercept order s entry , rovision. As noted above, s¢¢ 
pages 11-13 supra, the District Court determined that the 
order was overbroad and that the overbreadth was more 
than 2 technical defect. Therefore, the order was “in- 
sufficien. on its face.” United States v. Ford, supra, 414 
F.Supp. at 885. Of course, in determining whether is- 
suanee of a particular warrant was justified, affidavi:s 
of probable cause are to be tested in a commonsense, 
realistic fashion. United States v. Ventresca, 380 US. 
$02, 108 (1965). The issuing magistrate’s determinaticn 
of probable cause should be paid great deference by re- 
viewing courts. United States v. Jones, 362 U.S. 25%, 
270-271 (1960). But intercept orders issued under Tite 
III or the parallel provisions of the District of Columbia 
Code, like other warrants, must be subjected to a review 
which will “ensure that the issuing magistrate properly 
performed his function and did not ‘serve merely as a 


* Surreptitious ertry of private premises, in addition ‘“o 
being a naked invasion ef privacy in its most offensive form, 
is also fraught with physical—even mortal—danger for beth 
the occupants of the private premises and the police. The 
occupants, on discovering the unidentified intruders, may at- 
tempt to shoot them, and the police will doubtless return the 
fire. This danger was one of the reasons for enactment of 18 
U.S.C. $3109 requiring knecking and notice to occupants 
before entry to execute a search warrant. Sabbath v. 
United Statcs, 891 U.S. 585, 588-590 (1968). Certainly a 
judge, in authorizing a surreptitious entry, should consider 
this danger and specify in the warrant to what extent, if at 
all, the surreptitious entrants may be armed. 
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rubber stamp for the police.’” United Stales v. Kalus- 
tian, 529 F.2d 585, 589 (9th Cir. 1976), quoting United 
States v. Ventresca, supra, 380 U.S. at 109. 


The reviewing court thus has a duty to determine 
whether the showing of probable cause was sufficient to 
justify the intrusion authorized.” In Berger v. New 
York, supra, the Court stressed that 


8 Sce, e.g., Whitley v. Warden, 401 U.S. 569 (1971) ; Spin- 
elli v. United States, 393 U.S. 410 (1969); -lgiidar v. Texas, 
878 U.S. 108 (1964). The first part of the traditiona! test 
is that 

in determining whether probable cause exists for issu- 
ance of a search warrant * *% * it is necessary to deter- 
mine whether the affiant has reasonable grounds, at the 
time of making the affidavit and the issuance of the war- 
rant, for believing that “the cffense charged” was being 
or had been committed. * * * 


United Siates v. Brouillette, 478 F.2d 1171, 1176 (5th Cir. 
1973). Camera v. Municipal Court, supra note 27, and Keith, 
supra note 26, and, more recently, Almeida-Sanchez v. Uiiited 
States, supra note 47 (Powell, J., concuiring), have recog- 
nized that a warrant might issue on other than traditional 
probable cause in certain circumstances. Ilowever, our con- 
cern in this case is w.th the breadth of the authorization; 
therefore, we do not address appellees’ contention that a more 
rigorous degree of probable cause must be demonstrated for 
surreptitious entry than for a traditional search. 
The Fourth Amendment also ~equires that a warrant he 
suitably tailored to demonstrat.yn of probable cause: 
[B]ypassing a neutral predetermination of the scope of 
a search leaves individuals secure from Fourth Amend- 
ment violitions “only in the discretion of the police.” 
* * & 


Kaiz v. United States, supra note 4, S89 U.S. at 358-359, 
suoting from Beek v. Ohio, 879 U.S. 89, 97 (196-1) (emphasi 
in original). In Camara v. Municipal Court, supra note 27, 
the Court declared: 


an [continued] 


a 
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t£ a valid public interest justifies the intrusion contem- 
plated, then there is probable cause to issue a suitably 
restricted search warrant. * * * 


287 U.S. at 539 (eraphasis added). And Mr. Justice Stewart 

has stated: 
The need for particularity and evidence of reliability in 
the showing required when judicial authorizatien is 
sought for the kind of electronic eavesdropping invclved 
in this case is especiaily great. The standard of reason- 
ableness cmvodied in the Fourth Amendment demands 
that the showing of justification match the degrce of 

o) etrision, * %>* 

Berger v. New Yerk, supra note 21, 388 U.S. at 69 (con- 

curring opinion) (emphasis added.) Finally, the following 

exchange between Senator McClellan, author of S. 917, the 


_ predecessor to Title II], and Senator Lausche is informative: 
Mr. LAUSCHE. Is the bill as now written by the: 


committee predicated upon the same principle as that 
contained in support of the provisions of the Constitu- 
tion o, the United States, which holds that the home of 
an- individual shall be inviolate against search except 
when there is issued such authority by a competent court 
to make a search built upon evidence supporting the is- 
suance of that authority? 

Mr. McCLELLAN. Completely so, let me say to my 
friend. Compleiely so, and it is even more restrictive. 
We have gone to every length which is proper, we think, 
to protect people’s privacy. Today individual privacy is 


being promiscuously invaded ail over the country. The. 


law is weak, * * * 
114 Conc. Rec. 14170 (1968) (emphasis added). As is de- 
veloped more fully in text, in this case the demonstrated and 
cognizable needs of the applicant simply did not warrant is- 


suance of an order with the breadth found in the surreptiti- 
ous entry provision. 


é 


~ 
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[t]he need for particularity and evidence of relia- 
bility in the showing required when judicial author- 
ization of a search is sought is especially great in 
the case of eavesdropping. * * * As was, said in 
Osborn vy. United States, 385 U.S. 323 (1966), the 
“indiscriminate use of such devices in law enforce- 
meni raises grave constitutional questions under ihe 
Fourth and Fifth Amendments,” and imposes “a 
heavier responsibility on this Court in its supervi- 
sion cf the fairness of procedures...” At 329, n. 7. 


* & 


388 U.S. at 56. The procedure used in Osborn, for ex- 
amjue, Was 


lawful because there was sufficient proof to obtaim 


a search warrant to make the search for the limited 
purjose ouilined in the order of the judges. Through 
these “precise and discriminate” procedures the 
order * * * afforded similar protections to those inat 
are present in the use of conventional warrants au- 
thorizing the seizure of tangible evidence. * * * 


388 °U.S. at 57. And the Court reserved its strengest 
criticism for that aspect of the New York cavescropping 
law which authorized “the equivalent of a series of in- 
trusions, searches, and seizures pursuant to a single 
showing of probable cause.” 388 U.S. at 59. Sce ualsu 
pages 23-27 supra. 

Nevertheless, by analogy to an intercept order an- 
thorizing multiple conversational seizures, the Govern- 
ment contends that a valid warrant might authorize 
multiple entries during the period of authorized electronic 
surveillance even if, at the time the warrant issues, there 
is no demonstrated need or individualized judicial find- 


¥ 


AT 


ing of necessity for multiple incursiop’ Admittedly, 
Title IJ] and the parallel provisions of © Ystrict of 
Columbia Code of necessity do allow inv’... al conver- 
sations to be seized without a prior deter mination by 
the issuing magistrate that they are covered by the war- 
rant authorizing the bugging. After the surveilfance is 
completed, if it is challenged, a reviewing court deter- 
mines avhether particular chal!-n sed conversations were 
illegally seized. However, this procedure is akin to post- 
search examination of whether pelice have exceeded the 
authority of the warrant by seizing items not particu- 
larly described," and does not obviate the Fourth Amend- 
ment’s command that the official intrusion en private 


* Reliance is also placed on the legislative recognition that 
{a] wiretap can take up to several days or longer to 
thstall. Other forms or devices may take even longer, * * * 

Senate Report, supra note 13, at 103. However, this language 
is contained in the comment to § 2618(5), which establishes 
that in no event may an order authorize interception for a 
period excecding 30 days, and must be read in that context. 
The same comment states=. 


tion 2518(5)] requires the time of the warrant to be 
care?ty tailored to the showing of probable cause. The 
period oauthorized interception is intended to begin 
when the interception—in fact-- begins and terminates 
when the interception---in fact—terminates. This will be 
a question of fact in each case. * *.*, 


Id. The language ean only be read as evidencing a congres- 
sional intent that the period of authorization begin to run after 
installation and last from that time to the expiration of the 
number of days specified. It does not imply that multiple 
invasions of protected privacy are valid though not justified 
by individualized demonstrations of probable cause. 


« Scc, c.g., United Statcs v. James, 494 V.2d 1007, 1017- 
1023 (D.C. Cir.), cert. denied, 419 U.S. 1029 (1974); United 
States v. Principic, 531 F.2d 1392, 1159-1141 (2d Cir. 1976) ; 
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premises have prior valid judicial authorization based on 
sufficient probable cause.** In accord with the mandate 


United States v. Armocida, 515 F.2d 2%, 44-45 (3d: Cir.), 
cert. denicd, 423 U.S. 858 (1975); United States v. Cor, 462 
F.2d 1293 (8th Cir. 1972), cert. denied, 417 U.S. 918 (1974). 
The purpose of this review is to determine whether the sur- 
veillance has been executed with due regard for the statutory 
command that interception of communications not relevant to 
the purpose of the surveillance be minimized. See 18 U.S.C. 
§ 2518(5); 23 D.C. Code § 547 (2). 

The minimization requirement is a comraan’ to limit sur- 
veillance as much as is possible in the circumstances. United 
States v. Cox, supra, 462 F.2d at 1200-1201. The procedure 
utilized recognizes only that it is 

.much easier to describe with particularity in a warrant 
the nature and contents of a physical object [such as a 
store or a telephone line] than a conversation which has 
not yet been heard. * * * [In the case of conversations 
the officer) can generally determine with exactness 
whether the conversation is authorized to be seized by 
the warrant only when he has already taken it into 
custody by having heard it in its entirety. 
United States v. James, supra, 494 F.2d at 1019, quoting 
United States v. Focarile, 310 F.Supp. 1053, 1047 (D. Ma. 
1972). See Berger v. New York, supra note 21, 388 U.S. at 
98-99 (Harlan, J., dissenting). There was no intent to alier 
the requirement that probable cause coextensive with the 
authorized intrusion be demonstrated. Sce notes 62 & 63 infra. 


* See note 59 supra and notes 63 & 78 infra. The Court in 
Berger v. New York, supra note 21, may have considered it 
necessary to conceptualize intrusions on conversational privacy 
as equivalent to invasions of physical privacy in order to 
apply the specificity protections of the Fourth Amendment 
fo them. But there is ne indication that it intended in the 
future to treat trespassory intrusions as equivalents of eap- 
tures of oral communications, or that authorization for the 
former would be automatically subsumed in authorization 
for the latter, cither of which would have the effect of di- 
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minishing the established protection against general wart nts. 
See the discussion in text at pp. 25-34 supra. 


sythermore, even if the two types of incursions are to be 
’ as functionally indistinguishable with regard to the 
. of protected privacy cach entails, a proposition which 
has not tcen established, compare United States v. Barker, 
—— F.2d ——, - (D.C. Cir. No. 74-1885, decided May 17, 
1976) ('"». op. at 99.23), with United States v. EBhivlichman, 
a BE see, on Le lt. OO 74-1882, decided May 17, 
1976) ‘concurring op. at 10-11), this cannot be taken as Sup- 
poitive of the pré gsition put forward here. lt is argued that 
when probable cause is shown for an incursion on conver- 
sational privacy, trespassory entries which are, in the minds 
of executing office: ancillary to capture of oral conversations 
are necessarily valid. But it i. self-evident that when there are 
two separate incursions o1 , cotected privacy the invasion is 
greater than from either alone, just as an entry which in- 
volves seizure of tangible items is more intrusive than an entry 
to inspect premises. See Camara v. Municipal Court, supra note 
27. While no more vigorous degree of probable cause may be 
required to be shown, the demonstrated need of the applicant 
should be coextensive with the authority given. See notes 43 
& 59 supra. 


Another indication that surreptiticus entry must £2 author- 
ized only on a sufficient showing of probable cause is found in 
the legislative history of 18 U.S.C. § 2518(4) (b) (23 D.C. 
Code § 5i7(a) (2)), the provision requiring the order fo de- 
lineate the telephone or other communications facilities from 
which, or the place where, the authority to ‘atercept i: 
granted. As we pointed out above, see note 20 supra, the Na- 
tional Wiretap Commission concluded that this provision was 
intended to allow surreptitious entries. Thourrh that conclu- 
sion is not inevitable, assuming that surreptitious entry to 
install eavesdropping devices is constitutional and was con- 
templated by Congress, the Senate Report’s reference to 
Stccle-v. United States, 267 U.S. 198 (1925), is significant. 


In Stecle agents obtained a search warrant for a garage 
building, but the order listed only one of the two street 
addresses assigned to the premises. The Court determined 
that the stated address was not conelusive as to the permissible 
scope of the search, both because the garage was not appor- 
tioned into clearly aefined units and because probable cause 
had been established in the aflidavits to search all the parts of 
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of Berger, Title II] and the parallel provisions of the 
District of Columbia Code require the demonstration of 
probable cause to be coextensive with the intrusion per- 
mitted.” 
the buildir + that were in fact searched. The case establishes 
that the probable cause showing is determinative of the per- 
missible scope ©” invasion of privacy and has been cited for 
the principle that a warrant is overbroad if it allows entries 
more extensive than the demo:.strated probable cause would 
justify. Sec United States v. Bermudez, 526 F.2d 89 (2d ¢ if’. 
1975), cert. denied, 425 U.S. 970 (1976); note 753 infra. The 
legislative history provice 42 Suppo} t, then, for our conclusion 
that Convress did net intend to alter the traditienal preiee- 


tions of the Fourth Amendment against unwarranted physi- 
eal invasion of the home or ofiice. 

Like the Court in Chimel v. California, supra note 415, 395 
U.S. at 767 n.12, “we can see no reason why, simply because 
some interference with an individual’s privacy [c.g., intercep- 


| 

) tion of conversations] * * * has lawfully tuken place, further 
intrusions . S, surreptitious entries to in stall or mainta in 
| the devices} should automatically be allowed despite the 
absence of * warrant that the Fourth Amendment would 
| otherwise require.” 


«3 The leyislative history of Title II] is informative: 


= Where it is necessary to obtain coverage of only one 
meeting, the ordcr sheuld not authorize additior | sur- 
veillance. Compare Osborn «. United States, 380 U.S. 
823 (i966). Where a course of conduct embracing mul- 
tiple parties and extending over a period of time is in- 
volved, the order may preperly authorize proportionately 
longer surveillance, but in no event for longer than 30 
days, unless extensions are granted. * * * 


Senate Report, supra note 18, at 101. Osborn is discussed 
more fully in note 39 supra, 


As with initial orders, extensions must be related in time 
to the showing of probable cause * * *. * * * Otherwise 
there is a danger that the showing of probable cause 
and the additional information in the application will 
become stale. * * * 

{continued) 
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The affidavits submitted in support of the application 
for the intercept order reveal that the showing of prob- 
abie cause was less than sufficient to support the entry 
provision in the order.“ The affiant did allege facts 


Senate Report at 105. The Eighth Cireuit has stated: 

We do not, however. read Osborn, Katz and Berger as 
holding that only “rifle shot” eavesdreps are constitu- 
tionally permissible. The dragnet nature of the New 
York law resulted not only fromm the duration of the 
warrant, but also froi. the failure to confine the in- 
vestigator’s latitude with the various safeguards which 
te court noted that law did not contain. * * * Accord- 
ingly, this wiretap was not simply a “blanket grant of 
permission to eavesdrop” upon Richardsen pursuant to 
one showing of probable cause zs to h.m. Jit was.a con- 
tinuing search of several persons’ conversations pursu- 
ant to a multiple showing of probable cause reaching 
several people using that telephene. * * yi 


United States v. Cox, supra note 61, 462 F.2d at 1303-1304 
(emphasis iIded; footnotes omitted). Though these quota- 
tions deal with seizure of conversations, not entries, they 
amply rebut any centention that Congress, in enacting Title 
III and the parallel provisions of the District of Columbia 
Code, intended to alter the traditional rule of Fourth Amend- 
ment jurisprudence that the demonst? ation of probable cause 
must match the ‘ntrusicn authorized. See notes 41 & 62 
supra. 


« That the District Covrt was correct in rejecting appel- 
lant’s offer to supplement probable cause at the suppression 
hearing is evident from Stone v. Powell, US. ——, —— 
n.3, 41 U.S. L. WEEK 5313, 5815 n.3 (July 6, 1976), where 
the Court stated it would not reach again the oft-rejected 
contention that the Government should be able to supplement 
information contained in the affidavits at the hearing on the 
motion to suppress evidence, See Whiteley v. Warden, supra 
note 59, 401 U.S. at 565 n.8; Aguilar v. Texas, supra vote 
59, 378 U.S. at 109 n.1; Unitcd States v. Acon, 513 F.2d 5.3, 
518 (3d Cir. 1975). 
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“Prot le cause is not determined by hindsight but as of 
the tir the affidavits were presented to the magistrate.” 
“Unite states v. Rahn, 511 F.2d 290, 292 ‘10th Cir.), cert. 
denied, 423 U.S. 825 (1975), citing Sch. weman v. United 
States, 317 F.2d 173 (D.C. Cir. 1963). See Aguilar v. Texas, 
supra note 59, 378 U.S. at 109 n.1, where the Court stated: 


It is elementary that in passing on the validity of a 
warrant, the reviewing court may consider only infor- 
mation brought to the rmagistrate’s attention. * * * 


(Emphasis in original.) The discussions between the Assist- 
ant United States Attorney and the authorizing judge can- 
not be looked to-in supplementing the probable cause show- 
ing of the affidavits since they were neither recorded nor 
statements of probable cause supported by oath or affirma- 
tion, as required by the Fourth Amendment. See, e.g., Dow 
v. Baird, 389 F.2d 882, 883 (10th Cir. 1968). Cf. United 
States v. Hill, 500 F.2d 315, 318 (5th Cir. 1974), cert. de- 
nied, 420 U.S. 931 (1975), establishing that a magistrate 
could consistent with Fourth Amendment requirements con- 
stitutionally find probable cause from the affidavit and testi- 
mony which, though unrecorded, was under oath. But see 
Rule 41(c), FED. R. Crim. P. Furthermore, the legislative 
history of 18 U.S.C. § 2518 states: 


Paragraph (2) provides that the judge may require 
the applicant to furnish additional testimony or docu- 
mentary evidence in support of the application. The 
additional testimony need not be in writing, but it should 
be under oath or affirmation and a suitable record should 
be made of it. The use of a court reporter would be 
the best practice. 


Senate Report, supra note 13, at 102. 


Moore v. United States, 461 F.2d 1236 (D.C. Cir. 1970), 
cited by the Goverr-nent, does not alter the traditional rule 
that the language of the warrant is binding and must “e the 
object of the reviewing court’s examination. Cf. United States 
vy. Armocida, supra note 61, 515 F.2d at 44-45. While Moore 
established that in certain limited situations a narrowing 
affidavit might cure an overbroad warrant, the decision was 
predicated on th -varrant’s incorporating the aflidavit by 
reference and the requirement of the District of Columbia 
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which, if true, would allow a judicial officer to deter- 
mine that non-trespassory electronic surveillance would 
not ‘succeed in achieving the conversational seizures and 
that “bugging” inside the premises would be required. 
But the affidavits are totally devoid of allegations which 
would warrant the conclusion that the executing officers 
needed freedom to make multiple entries at any vime 
of day or night, by any means they believed necessary.” 


Code that the person whose premises were to be entered be 
presented not only with the warrant but also with a copy of 
the narrowing affidavit. In this manner the person affected 
could establish at the outset the reason for the invasion of 
privacy and could be certain that the affidavits had not been 
inserted in the file at a later date. 461 F.2d at 1239. 


The rationale for the Moore decision is not present in this 
case because the warrant did not adopt the affidavit by refer- 
ence. Moreover, since surreptitious entry depends on lack 
of notice, the person whose premises are entered has no way 
to limit the scope of the “search” by demonstrating to the 
invading officers that the affidavit encompasses less than the 
warrant would seem to authorize. Furthermore, at best 
Moore would apply only to those cases where the warrant 
can be narrowed by reference to the affidavits and the exe- 
cuting officers do not exceed the authority which would have 
been warranted by the probable cause showing. Cf. United 
States v. Kaye, 432 F.2d 647 (D.C. Cir. 1970). 


6; Though the surreptitious entry provision in the order 
issued in United States v. Agrusa, supra note $2.) 540 20 
690, was similar in terms to the provision in the intercept 
order at issue here, Agrusa is not dispositive of this case. 
Siuice the appellant there did not challenge the breadth cf 
the authcrity given, but rather contended that a court could 
never constitutionally authorize surreptitious entry to install 
eavesdropping devices, the court was not presented with, nor 
did it discuss, the issue inveived here. Also, we have no way 
of knowing what affidavits were filed in support of the inter- 
cept order issued in Agrusa. It is, therefore, impossible to 
dctermine whether we would find the affiants in that case 
made a probable cause showing sufficient to warrant the au- 
thority contained in the somewhat narrower intcreept order. 
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A person whose physical privacy is to be invaded has a 
right to expect the judicial officer issuing an intereept 
order will authorize only those entries and those means 
of entry necessary to satisfy the demonstrated and cog- 
nizable needs of the applicant. This is the method by 
which the magistrate exercises the degree of supervision 
required by the Fourth Amendment in the absence of 
statutory safeguards. There having been a failure in 
this regard, we affirm the judgment of the District Court 
that, given the showing to the District Judge in this 
case, the failure of the order to limit time, manner, or 
number of entries over a 40-day pericd * made the au- 
thorization far too sweeping.” 


We do not decide when, if ever, surreptitious entries 
are reasonable within the Fourth Amendment. Assum- 
ing that such entries are sometimes constitutional, we 
hold only that the warrant in this case was defective 


°° Rule 41(c), FED. R. Crim. P., requires standard search 
warrants to be executed within 10 days of issuance. This case 
does not require decision of the question whether a combined 
entry and oral surveillance order might validly authorize en- 
tries more than 10 days from the date of issuance. But it is 


_ Significant that the extension crder issued by the authorizing 


judge contained the same surreptitious entry provision as the 
original order, while the affidavit of probable cause submitted 
at the time of granting the extension contained no nev indi- 
eation of need to enter the target premises. The only refer- 
enee to the need for eavesdrepping, as opposed to non- 
trespassory wiretapping, was contained in the original affi- 
davit, a copy of which was resubmitted with the appleation 
for the extension order. There is no indication that the au- 
thorizing judge, in granting the extension, determined anew 
that trespass might be necessary. While the supplemental 
affidavit was insufficient to allow the court to conclude that 
acquisition of conversations should be continued, it did not 
cocument n need to enter the Shoe Circus during the second 
20-day period. See the portions of Title IIV’s legislative his- 
tory quoted at note 63 supra. 


61 See note 59 supra and note 73 infra. 


55 


for expressly authorizing any number and manner of 
entries when there had been no showing of necessity for 
- such. broad authorization. Essential to our holding is 
the premise that entries to plant “bugs” are themselves 
invasions of privacy distinct from the actual eavesdrop, 
and therefore require separate consideration in the war- 
rant procedure. If police are to be permitted to enter 
private premises to conceal eavesdropping devices—a ques- 
tion we leave unresolved—they at least must be required 
to proceed in accordance with the authorization of a 
warrant narrowly tailored to the demonstrated demands 
of the situation. 
IV 


Turning to the Government’s contention that suppres- 
sion of the evidence is not the proper remedy to be ap- 
plied in this case, we find an essentially threefold argu- 
ment. Appellant maintains (1) that statutory suppres- 
sion is not applicable; (2).that any violation was merely 
technical and, therefore, the evidence should not be sup- 
pressed; and (3) suppression, if ordered, must be under 
the judicially fashioned exclusionary rule, and its appli- 
cation turns not only on the degree of the violation, but 
also on whether a deterrence function will be served in 
a particular case. Our conclusion that statutory sup- 
pression is applicable and that the violation was not 
merely technical makes vrnecessary any discussion of the 
third contention.” 

6s Appellant’s reliance on Unitcd States v. Peltier, 422 TS: 
531 (1975) for the principle that the judicially fashioned ex- 
clusionary rule should not be applicd where the police “did 
not act improperly” is misguided. In Peltier the Court was 
concerned with the issue whether the Fourth Amendment 
standard announced in Almeida-Sanchez v. United States, 
supra note 17, was to be given retroactive application. In 
stating that retroactivity might not apply “if the law enforce- 
ment oflicers reasonably believed in good faith that evidence 
they had seized was admissible al trial,” 422 U.S. at 537, be- 
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cause “the ‘imperative of judicial integrity’ is not offended 
by the introduction into evidence of that material even if de- 
cisions subsequent to the search or scizure have broadened 
the exclusionary rule to encompass evidence seized in that 
manner,” id., the Court certainly did not establish that the 
exclusionary rule would in the future be applied only in 
cases of bad faith violations of the Fourth Amendment. The 
Court clearly said: 


(WJhere it has been determined, as in a case such as 
Tinkletter, that an earlier holding such as Mapp is not 
to be applied retroactively, it hes not been questioned 
that Mapp was entitled to the benefit of the rule enunci- 
ated in her case. See Stovall v. Denno, 388 U.S.. at 300- 
o01, > 
Id, at 542 n.12. Not only does this case not raise anv issue 
of retroactive application, it is clear that no new principle 
is being fashioned in determining that a warrant must be 
supported by probable cause sufficient for the authority 
granted, and an overbroad warrant is of no 2ssistance in jus- 
tifying police behavior. 


Moreover, the Court stated as recently as last term that 
the purpose of the exclusionary rule is satisfied if its appli- 
cation may deter future violations of the Fourth Amendment. 

Evidence obtained by police officers in violation of the 
Fourth Amendment is excluded at trial in the hope that 
the frequency of future violations wil] decrease. Despite 
the absence of supportive empirical evidence, we have 
assumed that the immediate efiect of exclusion wil! be to 
discourage law enforcement officials from ‘iolating the 
Fourth Amendment by removing the incentive to disre- 
gard it. More importantly, over the long term, this dem- 
onstration that our society attaches serious consequences 
to violation of constitutional rights is thought to en- 
courage those who formulate law enforcement policies, 
and the officers who implement them, to incerporste 
Fourth Amendment ideals into their value system. 


We adhere to the view that these considerations sup- 
port the implementation of the exclusionary rule at trial 
and its enforcement on direct appeal of state court con- 
victions,. * * * 

[continued] 
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Stone v. Powell, supra note 64, U.S. at , 44 US. L. 
WEEK at 5320-5321 (footnotes omitted). It is evident that 
even if the police acted in this case in a manner which could 
have been authorized by a valid warrant, the judicial exclu- 
sionary rule would, if applied here, deter future Fourth 
Amendment violations. Katz v. United States, supra note 4. 
As we have already detailed extensively, action under au- 
thority of an invalid warrant is as violative of the Fourth 
Amendment as warrantless action. 


While the judicial exclusionary rule may be justified partly 
because of its deterrence function, Stone v. Powell, supra, 
U.S. at , 44 U.S. L. WEEK at 5319, the suppression 
provisions of Title II] have a broader purpose. 18 U.S.C. 
§ 2515 states: 

Whenever any wire or oral communication has been 
intercepted, no part of the contents of such communica- 
tion and no evidence derived therefrom may be received 
in evidence in any trial, hearing, or other proceeding in 
or before any court, grand jury, department, officer, 
agency, regulatory body, legislative committee, or other 
authority of the United States, a State, or a political 
subdivision thereof if the disclosure of that information 
would be in violation of this chapter. 


The section serves a deterrent function: “to compe! eompli- 
ance with the other prohibitions of the chapter.” Senate Re- 
port, supra note 13, at 96. In addition, its broad scope pro- 
tects the privacy of communications, a function not neces- 
sarily served by the judicial exclusionary rule, and preserves 
judicial integrity. As the Supreme Court has stated: 
Moreover, § 2515 serves not only to protect the privacy 


P 


of communications,” but also to ensure that the courts 


1 Congressional concern with the protection of the privacy 
of communications is evident also in the specification of 
what is to be protected. “The proposed legislation is 
intended to protect. the privacy of the communication 
itself... .” Id., at 90. As defined in Title LiL, “ ‘ton- 
tents,’ when used with respect to any wire or oral com- 
munication, includes any information concerning the 
identity of the parties to such communication or the 
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Statutory Suppression is Applicable 


As to the applicability of statutory suppression to the 
communications in question here, the Government is in 
the interesting situation of taking a position diametri- 
cally opposite to the one it urged in United States v. 
Giordano, 416 U.S. 505 (1974). Understandably it does 
not. press its current position too strongly. In Giordano 
the Government sought to convince the Court that “un- 
lawfully intercepted” under the statute, 18 U.S.C. § 2518 
(10) (a) (i), 23 D.C. Code §551ib) 11), was limited to 
constitutional violations, as distinguished from statutor 
violations, 416 U.S. at 525, whereas here it argues that 
“unlawfully intercepted” is limited to statutory violations 
as distinguished from constitutional violations. The Court 
in Giordano, in rejecting the Government's argument, ob- 
served that “[t]he words ‘unlawfully intercepted’ are 
themselves not limited to constitutional violations * * *.” 
Id. at 527. It clearly indicated that “unlawfully inter- 
cepted” included constitutional as well as statutory vio- 
lations. Id. at 524-528. 


In United States v. Chavez, 416 U.S. 562 (1974), the 
Court also interpreted the words “unlawfully inter- 
cepted.” There, in rejecting an argument that the chal- 


do not become partners to illegal conduct: the evidenti- 
ary prohibition was enacted also “to protect the integrity 
of court and administrative proceedings.” * * * 


existence, substance, purport, or meaning of that ecom- 
munication.” 18 U.S.C. § 2510(8). The definition thus 
‘inelude[s] all aspeets of the communication itself. No 
aspect, including the identity of the parties, the sub- 
stance of the communieation between them, or the fact 
of the communieation itself, is excluded. The privacy 
of the communication to be protected is intended to be 
comprehensive.” 8S. Rep. No. 1097, supra, at 91. 


Gelbard v. United States, supra note 54, 408 U.S. at 51, quot- 
ing in text from § 801(b), 82 SrTat. 211. 
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lenged evidence should be suppressed because of a defect 
in the intercept onder, the Court emphasized that “| t|here 
is no claim of any constitutional infirmity arising from 
this defect * * *2’ 416 U.S. at 570. The Court also 
stated: “[WlJe rejected, in <:-rdano, the Government’s 
claim that Congress intended ‘unlawfully intercepted’ 
communications to mean only those intercepted in viola- 
tion of constitutional! requirements * * *.” Id. at 574. 


1 


Thus the Court in two eases has plainly indicated that 
“unlawfully intercepted” includes constitutional viola- 
tions. These indications are reinforced by the language 
of Title III and the pertinent provisions of the D.C. 
Code» When Congress wanted to refer only to statutory 
violations of Title III it said so,** whereas no such limit- 
ing language is found with respect to the words ‘“un- 
lawfully intercepted.” 


Here the constitutional violation—the overbroad entry 
provision—invalidated the warrant, made the seizure 
thereunder unlawful, and proscribed the admission into 
evidence of the communications unlawfully intercepted 
under both relevant constitutional doctrine and the pro- 
visions of the statute itself.*° Thus the suppression order 


© 18 U.S.C. § 2513 (“in violation of section of section 2512 
of this chapter’’) ; 23 D.C. Code $544 (“in violation of section 
23-542 or 23-543”) ; 18 U.S.C. § 2517(4) (“in accordance with, 
or in violation of, the provisions of this chapter”); 23 D.C. 
Code §547(d) (“in accordance with, or in violation of, the 
provisions of this subehapter”) ; 18 U.S.C. § 2518 (7) (hb) Ci 
violation of this chapter”); 23 D.C. Code § 549 (c) (“‘[a]ny 
violation of the provisions of this subchapter”); 18 U.S.C. 
§ 2517(8) (c) (“[a]ny violation of the provisions of this sub- 
section”) ; 18 U.S.C. $2520 (“in violation of this chapter”) ; 
23 D.C. Code $554(a) (“in violation of this subchapter’). 


1° Sce S. Rep. No. 91-538, supra note 4, This report ac- 
companied S. 2869, which was the original bill on electronic 
surveillance for the District of Columbia and which was in- 
corporated in the later version of S. 2601 that was adopted 
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under review is affirmed not only because the warrant 
was “insufficient on its face,” 18 U.S.C. § 2518110) (a) 
(ii), 23 D.C. Code § 511(b) (2), as the District Court 
held, 414 F.Supp. at 885, but also because the communi- 
cations in suit were “unlawfully intercepted.” 18 U.S.C. 
§ 2518/10) (a) (i), 23 D.C. Code § 551(b) (1) 


The Violation Was Not Merely Technical 


by the Conference Committee and ultimately enacted into law. 
Sce H.R. Rep. No. 91-1803, 91st Cong., 2d Sess. 237 (1970) 
(Conference Report); 116 Conc. Rec. 24149 (1970) (re- 
marks of Sen. Tydings); 116 Conc. Rec. 8913 (1970) (re- 
marxs of Sen. Tydings). That report, with reference to over- 
breadth in the warrant, stated: 

The order entered by the court need not be in the form 
requested by the application; rather, it is anticipated that 
the order will be framed narrowly, consistent at once 
with the right to privacy of the aggrieved persons, on the 
one hand, and, on the other hand, the demonstrated and 
cognizable needs of the applicant and legislative policy 
favoring improved law enforcement manifest tn this 
“ite, * * * 


S. Rep. No. 91-538 at 20-21 (emphasis added). See also 
Senate Report, supra note 18, at 102: 


[Title I1] is] intended to meet the test of the Constitution 
that electronic survcillance techniques be used only ucder 
the most precise and discriminate circumstances, wich 
fully comply with the requirement of particularity 
(Berger Vv. New York, 388 U.S. 41, 58-60 (1967), Katz v. 
United States, 889 U.S. ~ '7, 355-56 (1967) ). 

(Emphasis added.) 

1 Sec, c.g., United States v. Chavez, 416 U.S. 562 (1974) ; 
United States v. Vigi, 515 ¥.2d 290 (6th Cir.), cert. denicd, 
423 U.S. 912 1978). 
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III does not call for suppression “for facial insufficiency 
relating to less critical requirements which may be varied 
by subsequent affidavits.” United States v. Acon, 513 
F.2d 513, 518 (3d Cir. 1975). But the same court said: 


The government certainly would not be allowed to 
amplify the facts presented on the face of the affi- 
davit to the district court in order to improve the 
district court’s finding of probable cause, United 
Stutes v. Ceraso, 467 F.2d 647, 653 (3d Cir., 1973). 


Id. This is an unequivocal rejection of the rule the 
Government secks to have adopted in this case. To allow 
the Government to supplement the showing of probable 
cause at the point of judicial review would violate the 
stablished constitutional principle that probable cause 
cannot be tested by hindsight but must be examined as 
of the time the affidavits were presented to the authoriz- 
ing magistrate and the warrant issued.’ At that time 
the entry provision in the warrant here, essentially au- 
thorizine unlimited entries on private property, was im- 
permissibly overbroad.’ There was simply no probable 


12 See note 64 supra. United States v. Cirillo, 499 F.2d 872 
(2d Cir.), cert. denicd, 419 U.S. 1056 (1974), relied upon by 
appellant as a case where subsequent affidavits were allowed to 
cure a warrant, is inapposite. There through clerical error th 
statutorily required minimization provision was omitted, mak- 
ing the order seemingly overbroad. Finding the minimiza- 
tion command essentially cumulative of. other requirements of 
the New York Code of Criminal Procedure, and determining 
by standard post-surveillance review that the executing oflicers 
had minimized interceptions, the court allowed the officers to 
demonstraie by subsequent aftidavit that they had been aware 
of the requirement to minimize. Though the particularized 
findings of the Cirillo court are sufficient to distinguish the 
case, we note also that what was involved was an area where 
only post-surveillance review is feasible in any event. See note 
61 and accompanying text supra. 


12 Like warrants issued on insufficient probable cause, sce 
Whiteley v. Warden, supra note 59, overbroad warrants are 
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cause showing to support the breadth of the entry pro- 
vision. This constituted more than a clerical mistake.” 
As a result guidance as to the proper remedy is found 
in United States v. Giorduno, supra, y .ther than Uniled 
States v. Chavez, supra, on which the Government chiefly 
relies.”* 


invalid and cannot justify otherwise impermissible actions. 
Chimel v. California, supra note 45, 295 U.S. at 776 n.7 
(White, J., dissenting) ; Be rger v. New York, supra note 21 


382 U.S. at 69-70 (Stewart, oncurring). Accord, United 
States v. Bermudez, supra note 62; United Siatcs v. Olt, 492 
F.2d 910, 911 (6th Cir. 1974), and cases d therein; cf. 


United States v. Kaye, supra note 64. See also note 29 supra. 
Authorization which rests on specul: ition, conjecture, or at ici- 
pation is clearly invalid. United ates v. Cobb, 482 F.2d 716 
719 (4th Cir. 1970). Cf. Spinelli v. United States, supru note 
59; United Statcs v. Roberts, 333 F.Supp. 786 (.). Tenn. 
1971), quoting Durham v. United States, 4U3 F.2d 190 (9th 
Cir. 1968). 


™ See United States v. Hill, supra note 64; United Siates v. 
Ceraso, 467 F.2d 647, 653 (2d Cir. 1972); United States v. 
Ceraso, 855 F.Supp. 126 (M.D. Pa. 1973). See also United 
States v. Pocta, 455 F.2d 117 (2d Cir.), cert. denicd, 406 
U.S. 948 (1972). But see United States v. Kaye, supra note 64. 


%In United States v. Chavez, supra note 71, the Court de- 
clared that violation of a Stavutory provision that docs not 
“affect the fulfillment of any of the reviewine or approval 
functions required by Congress,” 416 U.S. at 575, dow not 
render conversations “unlawfully intereepted” wit. . the 
meaning of 18 U.S.C. § 2518(10)(a)(1) (28 D.C. Code 
§ 551(b) (1)). It is by no means clear that aie standard, or 
the substantiality standard of United States v. Giordano, 416 
U.S. 505 (1974), adverted to in text, is to he applied to con- 
stitutional violations. See Chavez, 416 U.S. at 570, where the 
Court explicitly stated there was “no claim of uu: constitu- 
fional infirmity arising from” the defect: United States v. 
Ceraso, supra note 74, 855 F.Supp. 126. We need not reach 
that issue, however, because the present case would. still 
require suppression. 

{continucd] 
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In Giordano the Attorney General had not complied 
with a statutory requirement that he personally authorize 
application for a Title III intercept order. Though there 
was the appearance of compliance with Title III, the 
Court concluded that the case was within the category 
where Congress intended statutory suppression, that is, 
“where there is failure to satisfy any of those statutory 


| 
| 


Vhile Chavez involved a statutory violation, the failing was 
found to be merely technical because the’ é pproval and review 
functions required as preconditions to issuance of an intercept 
order and intended by Congress as a means of limiting use of 
electronic surveillance had been fulfilled. Though the applica- 
tion and intercept order identified on Acsistant Attorney 
General as having given approval for tiv application, the 
Attorney General had in fact given the required approval. 
416 U.S. at 573-574. Since either procedure was suflicient 
\ under the statutory scheme, sce 18 U.S.C. $2516(1), the 
Court rejected the contention that the misidentification of the 
procedure utilized required suppression. 


In Giordano, on the other hand, the Attorney General in 
fact had not approved the application for the wiretap order 
which issued, nor had he specifically designated an Assistant 
Atte ‘rey General to authorize application. Approval came 
inst. . from the Attorney General’s Executive Assistant. 
While both Chavez and Giordano involved statutory violations, 
the Court found suppression mandated in Giordano because 
there the result of the violation was a failure to interpose 
a safeguard between enforcement officers and the persons 
whose privacy was to be invaded. Congress required the judg- 
ment of a politically responsible official as a precondition of 
lawful clectronic surveiilance in order to limit its use. 416 U.S. 
at 627-528. The Attorney General's failure to review the ne- 
cessity for granting the authority led to the warrant’s in- 
validity; conversations seized under its authority were “un- 
lawfully intercepted” within tl meaning of 18 U.S.C. 
§ 2518(10) (a) (1). P 


In the present case, like Giordano, the intercept order issued 
without suficient review of the need for the authority granted. 
Sce also note 78 infra. 


—— 
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requirements that directly and substantially implement 
the congressional intention to limit the use of intercept 
procedures to those situations clearly calling for the em- 
ployment of this extraordinary investigative device,” 416 
U.S. at 527. Since the order had been issued invalidly, 
it could not support the conversational seizures. 


Both the Supreme Court and Congress have indicated 
that court orders dealing with electronic surveillance 
must be suitably circumseribed. The Fourth Amendment 
requires, and Congress has expressed an intent to ensure 
that the showing of probable cause match the intrusion 
contemplated and authorized.* There was here, as there 
wi Giordano, a favlt in the required review prior to 
issuance of the intercept order, although here it was the 
authorizing judge rather chan the Attorney General or 
his designee who did wot fulfill his responsibilitv. The 
probable cause shown did not establish the nec ie 


broad authority granted, and the fact that the police 
may have acied with restraint in executing the warrant 


® Sec notes 43, 57, 59, 62, 63 supra. In United States v. 
Agrusa, supra note 12, the court “pproved a warrant which 
authorized a single surreptitious entry to install eaves dropping 
devices and subsequent interception of oral communications. 
The court stated: 


We are not couverned with the fact that the same docu- 
ment served to authorize both the interceptions and the 
breaking * * *. [T]here was probable cause to belicve 
that specified crimes had been, were being, or would be 
cominitted and sufficient reason for the Govcrmneit both 
to break and enter and to intercept. This is precisely, and, 
in respects here material, all that the Fourth Amendment 
and sound reason require. 


541 F.2d at 695-696 n.11 (emphasis added). It is clear that 
the court contemplated that the Fourth Amendment required 
the Government to establish, to a migistrate, “suflicient rea- 
son” or need for the authority contained in the inte reent order, 
both as to the physieal invasion authorized and the seizure of 
oral communications. See also 541 V.2d at 696 n.13. 
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cannot legitimate the surveillance. As the Supreme Court 
stated in a passage directly applicable here: 


It is apparent that the agents in this case acted with 
restraint. Yet the inescapable fact is that this re- 
straint was imposed by the agents themselves, not by 
a judicial officer. * * * 


Kaiz v. United States, supra, 889 U.S. at 356." 


77The decisions in Chavez and Giordano were recently 

affirmed by the Supreme Court in United States v. Donovan, 
Hs —., GES. b. Ween dlls (Jan. 18, 1977), in 
which the Court again considered the scope of the “unlawfully 
intercepted” provision of 18 U.S.C. § 2515(10) (a) (i). There 
the Court held that the Government’s failure to satisfy fully 
the requirement of 18 U.S.C. § 2518(1) (b) (iv) (requiring 
the Government to include in its wiretap applications the 
identity of the person committing the offense and whose con- 
versations are to be intercepted) did not warrant suppression 
since the requirement does not play a “substantive role” with 
respect to judicial authorization. ——- U.S. at -—, 45 U.S. L. 
WEEK at 4121. Similarly, the Court also held that suppression 
was not warranted merely because of the Government’s inad- 
vertent failure to inform the issuing judge of the identities 
of all the persons whose conversations were overheard in the 
course of the interception as contemplated by § 2518(8) (d). 
The Court noted that “we do not think that postintercept 
notice was intended to serve as an independent restraint on 
resort to the wiretap procedure.” —— U.S. at ——,, 45 US. 
L. WEEK at 4122. 

In its opinion, however, the Court drew a sharp distinction 
between minor, technical violations of Title ITZ (such as were 
at issue in Donovan) and constitutional violations (such as we 
consider here). The Court stated: “Nothing in the legislative 
history indicates that Congress intended to declare an other- 
wise constitutional intercept order ‘unlawful? under § 2618 
(10) (a) (i) — resulting in suppression under § 2515—for fail- 
ure to name additional targets [of the intercept order).” —— 
U.S. at n.25, 45. U.S. L. WEEK at 4122 1.25 (emphasis 
added). Here, in clear contrast to the facts of Donovan, we 
consider an unconstitutional intercept order. As the Court im- 
plicd in Donovan, the suppression remedy that was inappro- 
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Our conclusion is-that the oral communications seized 
under the overbroad intercept order in this case must be 
considered to have been intercepted, as in Giordano, with- 
out the authority of a properly issued and suitably cir- 
eumseribed warrant.* Therefore, in addition to the war- 
rant’s being “insufficient on its face,” 23 D.C. Code § 51 
(b) (2), 18 U.S.C. § 2518110) fa) (ji), the communica- 
tions are “unlawfully intercepted” within the meaning 
of 23 D.C. Code §551(b) (1) 118 U.S.C. x 2415! 10) ta) 
(i)). Since there is no doubt that appelices are statue 
torily “aggrieved persons,” the order of the District 
Court suppressing the seized conversations 1: 

Aflirmed. 


priaie for the minor, nonconstitutional defects there involved 
is entirely appropriate for the major, constitutional defect 
here involved. 


1 Since the intercept order defined the limis of permis- 
sible activity, see Unitcd Staics v. Armocida, supia note GI, 
and the authority was overbroad, suppression is mandated. 
Sce Unitcd States v. Lamonge, 158 MOqd 197 (Oth Cir.), 
cert. denied, 109 U.S. 863 (1972), where the relevan’ in- 
tercept order permitting non-trespassory wiretapping was 
issued in undated form. As here, the probable cause show- 
ing simply did not justify the authority granted by the order; 
{he order was overbroad. Even though the executing, officers 
had acted in a manner which might have been authorized by 
a valid order, complying with the intended limitation on dura- 
tion, the court held the order invalid and suppression of the 
conversations mandated. 458 F.2d at 499. 


~ (The term “aggeri ved person” means a person who was 
a party to any intercepted wire or oral communication or 
a person against whom the interception was directed. ] 


23, 1).C. Code § 5-41(9) ; 18 U.S.C. § 2518(10) (a). Each of the 
appellees was clearly “a person against whom the interception 
was directed.” All bul two—Danic! Haile, Jr. and Jerome 
Smith—were specifeally named in the original application for 
surveillance authorization or in the application for cxtension 
of the authorization. The two who were not named were 
intended to be included in the reference (which appeared in 
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both applications and both authorizations) to “principals, con- 
federates and supplicrs, 3% yet unknown * * *” who were 
parties to the allegedeConspiracy for which appellees were 
subsequently indicted. : 


To hold that any of the appellees here was not “fa person 
against whom the interception was directed” would do violence 
to the plain language of the statute. See Comment, lectranic 
Surveillance by Law Enforcement Offteers, Gi Nw. U. L. Ley. 
63, S2 (1969). But cf. United Slates v. Armocida, supra note 
61; United States v. Bynum, 513 F.2d 533, 535 (2d Cir. 1975). 


